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1942 PACA decisions 
hitherto unre 
a oe es 4: 1043; 5: 965 


* HIsToRIcAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 


(1944) .—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seqg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(A. D. 1807) 


In re Wuittnc Mitx Company. AMA Doc. No. 4-109. Decided 
July 16, 1948. 


Order No. 4—Construction of Words, Milk “Made Into Butter”—Ruling of 
Market Administrator Upheld—Denial of Relief Requested by Petitioner— 
Dismissal of Petition 


Where petitioner, a handler, subject to Order No. 4 under the act regulating the 
handling of milk in the Boston, Massachusetts, marketing area, complained 
of the market administrator’s ruling that milk made by it into butter but 
disposed of in other Class II products was not entitled to the special butter 
price lower than the regular Class II price, the Judicial Officer upheld the 
ruling of the market administrator on the ground that the special butter 
provisions of the order did not set up a separate class for milk “made into 
butter” and that the petitioner failed to attain the Class II status for failure 
to show that the milk was sold, distributed or disposed of by the handler 
as butter, and concluded that to hold with the petitioner’s rigidly isolated, 
literal construction of the words “made into butter” would be “to sanctify 
the literal meaning of three words torn from their place in the order and to 
negate the classification and pricing provisions of the order by pricing milk 
to a handler merely on the basis of a temporary form of milk which was 
changed into a higher-valued form while still in the handler’s possession,” 
and, therefore, relief requested by petitioner should be denied and the peti- 
tion dismissed.* 


Statutes—Construction and Interpretation—Promulgation Hearing Record as 
Aid in Ascertaining Intent of Statute 


Petitioner’s objection to the consideration of the promulgation history of the 
special butter provisions because no ambiguity in the language has been 
shown to exist, based on the questionable doctrine of the erection of a pre- 
liminary hurdle of ambiguity before consulting extrinsic sources to ascertain 
legislative intent, is met by what was said in this opinion, and since the act 
requires amendments to orders to be based upon evidence in amendment 
hearings, the hearing record upon which an amendment is founded is unques- 
tionably a likely and valuable guide to the intent of the Congress.* 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Statutes—Construction and Interpretation—Intent of Congress—Application 
of Supreme Court Construction 


“In the interpretation of statutes, the function of the courts is easily stated. It 
is to construe the language so as to give effect to the intent of Congress. 
There is no invariable rule for the discovery of that intention. To take a 
few words from their context and with them thus isolated to attempt to de- 
termine their meaning, certainly would not contribute greatly to the dis- 
covery of the purpose of the draftsmen of a statute, particularly in a law 
drawn to meet the many needs of a major occupation. 

“There is, of course, no more persuasive evidence of the purpose of a statute than 
the words by which the legislature undertook to give expression to its wishes. 
Often these words are sufficient in and of themselves to determine the pur- 
pose of the legislation. In such cases we have followed their plain meaning. 
When that meaning has lead to absurd or futile results, however, this court 
has looked upon the words to the purpose of the act. Frequently, how- 
ever, even when the plain meaning did not produce absurd results but merely 
an unreasonable one ‘plainly at variance with the policy of the legislation 
as a whole’ this Court has followed the purpose, rather than the literal 
words. When aid to construction of the meaning of words, as used in the 
statute, is available, there is certainly no ‘rule of law’ which forbids its use, 
however clear the words may appear on ‘superficial examination.” * * * 
Emphasis should be laid, too, upon the necessity for appraisal of the purposes 
as a whole of Congress in analyzing the meaning of clauses or sections of 
general acts. A few words of general connotation appearing in the text of 
statutes should not be given a wide meaning, contrary to a settled policy, 
excepting as a different purpose is plainly shown.” United States v. Ameri- 
can Trucking Association, 310 U. S. 534, 542 (1940).* 


Agriculture Decision Distinguished 


In re BorDEN CoMPANY, 6 A. D. 511. 


Court Decision Distinguished 


BARRON COOPERATIVE CREAMERY et al. v. WicKarp, 140 F. (2d) 485, 3 A. D. 692. 


Palmer, Dodge, Chase & Davis, of Boston, Massachusetts, for petitioner. Messrs. 
Clarence H. Girard and Joseph A. Walsh for Production and Marketing Ad- 
ministration. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


On August 13, 1946, the Whiting Milk Company, a Delaware Cor- 
poration, filed a petition under Section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U.S. C. 601 e¢ seg.). On December 4, 1946, an amended petition was 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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substituted for the petition filed August 13, 1946. The Assistant Ad- 
ministrator, Production and Marketing Administration, filed an 
answer to the amended petition on February 19, 1947. On April 9, 
1947, the Whiting Milk Company, a Massachusetts corporation, filed a 
motion to substitute itself as petitioner in place of the Delaware cor- 
poration. This motion was granted at the hearing on the petition 
which was held before Presiding Officer Glen J. Gifford in Boston, 
Massachusetts, on September 24, 1947. Following the hearing, briefs 
were filed by the parties and suggested findings of fact and conclusions 
were filed by petitioner. The presiding officer issued his report on 
January 2, 1948. The report recommended that the relief requested 
by the petition be denied and that the petition be dismissed. Ex- 
ceptions to the report were filed by petitioner. Oral argument upon 
the exceptions was held before me in Washington, D. C., on April 20, 
1948. 

Petitioner is a handler subject to Order No. 4 under the act regulat- 
ing the handling of milk in the Boston, Massachusetts, marketing 
area. The order divides milk into Class I and Class II with Class II 
covering generally all uses of milk except for fluid milk purposes. 
The order for some few years has provided a lower price than the 
regular Class II price for milk made into butter during the surplus 
or so-called “butter months.” Petitioner made into butter milk re- 
ceived from producers. Petitioner received the special butter price 
on milk so made into butter during the “butter months” but did not 
dispose of the butter as butter but utilized it in ice cream mix, cream 
and other Class II products. After examination of the question, the 
market administrator ruled that milk made into butter utilized in 
other Class II products was not entitled to the special butter price. 


FINDINGS OF FACT 


1. The original petitioner herein was a corporation duly organized 
and existing under the laws of the State of Delaware and had its princi- 
pal place of business at 50 Cambridge Street, in the Charlestown Dis- 
trict of the City of Boston, Massachusetts. The petitioner, Whit- 
ing Milk Company, a Massachusetts corporation, is a corporation duly 
organized and existing under the laws of the State of Massachusetts, 
and has its principal place of business at the same address as the orig- 
inal petitioner. The original petitioner became merged with petitioner 
on January 30, 1947. Hereinafter, the term “petitioner” will mean 
either the original petitioner or the substituted petitioner depending 
upon the context. 
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2. The pertinent provisions of the order in effect during June 1944, 
June, July, and August, 1945, and April and May, 1946, were as 
follows: 


“Seo. 904.5 Classification of milk. (a) Basis of Classification. All milk re- 
ceived by a handler from producers or from his own production shall be classi- 
fied in the classes set forth in (b) of this section in accordance with its utilization 
by him * * *. Any utilization of milk claimed by a handler shall be subject 
to verification by the market administrator. 

“(b) Classes of utilization. The classes of utilization of milk shall be as 
follows: (1) Class I milk shall be all milk the utilization of which is not estab- 
lished as Class II milk. 

“(2) Class II milk shall be all milk the utilization of which is established: 

“(i) As being sold, distributed, or disposed of other than as or in milk which 
contains one-half of 1 percent or more but less than 16 percent of butterfat and 
other than as or in chocolate or flavored whole or skim milk, buttermilk, or 
cultured skim milk for human consumption. * * * 

“Sec. 904.6 Minimum class prices. (a) Class I prices. Each handler shall 
pay producers * * * for Class I milk delivered by them, not less than the 
following prices: * * * 

“(b) Class II prices. Each handler shall pay producers * * * for Class 
II milk delivered by them not less than the following prices per hundredweight : 
* * * 

“(3) In the case of milk, other than route returns, made into butter during 
the delivery periods from April to September inclusive of each year, at a han- 
dler’s own plant located more than 40 miles from the State House in Boston, 
the minimum price shall be computed by the market administrator as follows: 
From the average price reported for such delivery period by the United States 
Department of Agriculture for 92-score butter at wholesale in the New York 
Market deduct 5 cents, add 20 percent and multiply by 3.7: Provided, That any 
plus amount shall be added which results from the skim value as computed in 
(2) of this paragraph. * * * 

“(e) Butter and Cheese Adjustment. Until the termination of each War Food 
Orders Nos. 8, 13, 79, and 92, including amendments thereto or other similar orders 
supplementing or superseding such orders, in lieu of application of Section 
904.6(b) (3) in the case of butterfat made into butter, Cheddar cheese, American 
Cheddar cheese, Colby cheese, washed cured cheese, or part skim Chedder cheese, 
during April to September, inclusive, of each year, at a plant of the first handler 
of such butterfat or at a plant of a second person to which such butterfat is 
moved, the value of milk computed pursuant to Section 904.9(a) shall be reduced 
by a value computed for such delivery periods as follows: 

“1, From the average price for the delivery period as reported by United States 
Department of Agriculture (or by such other Federal agency as may be author- 
ized to perform this function) for 92-score butter at wholesale in the New York 
market, deduct 5 cents and add 20 percent: 

“2. Divide the values determined pursuant to Section 904.6(b) (2) (i) or (ii), 
whichever applies, by 3.7, and subtract therefrom the value determined in (1) 
hereof ; and 

“3, Multiply the value determined pursuant to Section 904.10(d) by 10, and 
subtract therefrom the value determined in (1) hereof. 

“4. Multiply the number of pounds of butterfat by the value determined in (2) 
hereof, except that for butter or cheese manufactured from milk of more than 
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3.7 percent butterfat content, the quantity of butterfat represented in the ex- 
cess over 3.7 percent butterfat content of such milk, shall be multiplied by the 
value determined in (3) hereof. * * * 

“Sec. 904.7 Reports of handlers. (a) Periodic reports. On or before the 8th 
day after the end of each delivery period each handler who receives milk from 
producers shall, with respect to milk or cream, which was received by such handler 
during such delivery period, report to the market administrator in the detail 
and form prescribed by the market administrator, as follows: 

“(1) The receipts at each plant from producers * * * 

“(4) The respective quantities which were sold, distributed, or used, including 
sales to other handlers, classified pursuant to Sec. 904.5. * * #* 

“(f) Verification of reports. For the purpose of ascertaining the correctness 
of any report made to the market administrator as required by this order * * * 
each handler shall permit the market administrator or his agent, during the 
usual course of business, to: 

“(1) Verify the information contained in reports submitted in accordance with 
this section: 

“(2) Weigh, sample, and test milk and milk products: 

“(3) Make such examination of records, operations, equipment, and facilities 
as the market administrator deems necessary for the purpose defined in this 
paragraph * * * 

“Sec. 904.9 Minimum blended prices to producers. (a) Computation of value 
of milk for each handler. For each delivery period the market administrator 
shall compute * * * the value of milk sold, distributed, or used by each 
handler * * * in the following manner: 

“(1) Multiply the quantity of milk in each class by the price applicable pur- 
suant to (a) and (b) of Sec. 904.6; and (2) add together the resulting value of 
each class. (3) Adjust the value determined in (2) hereof as provided in See. 
904.6(e) and (f). * * * 

“Seo. 904.10 Payments for milk. (a) Advance payments. * * * (b) Final 
payments. On or before the 25th day after the end of each delivery period, 
each handler shall make payment for the total value of milk received during 
such delivery period as required to be computed pursuant to Sec. 904.9(a), as 
follows: 

“(1) To each producer not less than the basic blended price per hundred- , 
weight * * *%, 

“(2) To producers, through the market administrator, by paying to, on or 
before the 23rd day after the end of each delivery period, or receiving from the 
market administrator, on or before the 25th day after the end of each delivery 
period, as the case may be, the amount by which the payments required to be 
made pursuant to (1) of this paragraph are less than or exceeded the value of milk 
as required to be computed for such handler pursuant to Sec. 904.9(a), as shown 
in a statement rendered by the market administrator on or before the 20th day 
after the end of such delivery period. 

“(e) Adjustments of errors in payments. Whenever verification by the market 
administrator of reports or payments of any handler discloses errors made in 
payments pursuant to (b) (2) of this section, the market administrator shall 
promptly bill such handler for any unpaid amount and such handler shall, within 
15 days, make payment to the market administrator of the amount so billed. 
Whenever verification discloses that payment is payable by the market admin- 
istrator to any handler, the market administrator shall, within 15 days, make 
such payment to such handler.” 











516 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 7A.D. 


3. Effective June 1, 1946, the foregoing provisions of the order were 
amended in the following pertinent respects, and the order thus 
amended was effective during the months of June and July, 1946. 
Paragraphs (a) and (b) of section 904.5 were deleted and the fol- 
lowing were substituted therefor : 


“904.5 Classification of milk. (a) Classes of utilization. All milk and milk 
products received by a handler shall be classified as Class I or Class II milk. 
Subject to the other provisions of this section, the classes of utilization of milk 


shall be as follows: 
(1) Class I milk shall be all milk the utilization of which is not established 


as Class II milk. 

“(2) Class II milk shall be all milk the utilization of which is established: 

“(i) As being sold, distributed, or disposed of other than as or in milk which 
contains one-half of 1 percent or more but less than 16 percent of butterfat; 
and other than as or in chocolate or flavored whole or skim milk, buttermilk, or 
cultured skim milk, for human consumption ; 

“(b) Classification of milk utilized at regulated plants of pool handlers. All 
milk and milk products received at a regulated plant of any pool handler shall 
be classified in accordance with their utilization atsuch plant * * * 

“904.6 (a) Class I prices. Each pool handler shall pay producers * 
for Class I milk delivered by them, not less than the price per hundredweight de- 
termined for each delivery period asfollows * * * 

“(b) Class II prices. Each pool handler shall pay producers * * * for 
Class milk delivered by them, not less than the price per hundredweight caluclated 
by the market administrator for each delivery period by combining in one sum 
such of the following computations as apply * * * 

“(e) Butter and Cheese Adjustment. During the months of April, May, June, 
and July the value of a pool handler’s milk computed pursuant to Section 
964.9 (a) (2) shall be reducted by an amount determined as follows: 

“(1) From the average price for the delivery period as reported by the United 
States Department of Agriculture (or by such other Federal Agency as may be 
authorized to perform this function) for U. 8. Grade A or U. S. 92-score butter 
at wholesale in the New York market, deduct 5 cents and add 20 percent. 

“(2) Divide by 3.7 the value determined as applicable to milk delivered to 
country plants in the 201-250 freight mileage zones pursuant to Section 904.6 (b) 
(1) or (2), whichever applies, and subtract therefrom the value determined in 
(1) hereof. The result is the butter and cheese differential. 

““(3) Determine the pounds of butterfat in milk received from producers which 
was made into butter. Cheddar cheese, American Cheddar cheese, Colby cheese, 
washed cured cheese, or part skin Cheddar cheese at a plant of the first handler 
of such butterfat or at a plant of a second person to which such butterfat was 
moved. 

“(4) Multiply the pounds of butterfat determined pursuant to (3) hereof 
by the butter and cheese differential determined pursuant to (2) hereof.” 


4, During the time involved in this petition, the petitioner was 
a handler subject to regulation under Order No. 4, regulating the 
handling of milk in the Greater Boston, Massachusetts, marketing 
area. The petitioner received milk from producers, separated the 
milk and churned the resulting cream into butter at petitioner’s New- 


* * 
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port, Maine, or Boston (Charleston), Massachusetts, plant during the 
months of June 1944, June, July, and August, 1945, and April, May, 
June, and July, 1946. Some of this butter was utilized by petitioner 
in the manufacture of ice cream mix, cream cheese, soured cream and 
30 percent cream, which were disposed of by petitioner as such prod- 
ucts. During the years 1944, 1945, and 1946, petitioner churned at 
its plants at Newport, Maine, and Boston (Charleston), Massachu- 
setts, 1,506,99914 pounds of butter from milk received from producers 
as defined in the order and also from milk or cream received from 
other sources. Of this butter, 1,263,22614 pounds were sold as butter 
and 243,022 pounds were used in manufacturing ice cream mix and 
the other Class II products (Ex. 9, Sch. 1) The milk received from 
producers, as defined in the order, represented in the 243,022 pounds 
of butter (less the butter made in the non-butter months) constitutes 
the milk in controversy in this proceeding. All the milk in contro- 
versy churned into butter by petitioner during April and May, 1946, 
was churned at petitioner’s Newport, Maine, plant which is more than 
40 miles from the State House in Boston, Massachusetts. 

5. Petitioner reported the milk in controversy as Class II milk 
made into butter (Ex. 3) and on the basis of such reports the market 
administrator credited petitioner’s account in the Producer-Settle- 
ment Fund with the difference in value between (a) milk disposed 
of as Class II products other than butter and (b) milk qualified to 
receive the butter price adjustment prescribed in section 904.6 (e) 
applicable to the months of June 1944, June, July and August, 1945, 
section 904.6 (b) (3) applicable to April and May, 1946, and section 
904.6 (e), as amended: applicable to the months of June and July, 
1946. As reflected from the reports of petitioner, the petitioner was 
credited for the milk in controversy in the sum of $29,985.87. After 
the reports were filed, the reports filed for the periods in controversy 
were audited by representatives from the office of the market adminis- 
trator and numerous adjustments were made. In connection with the 
reports for June 1944, and June, July and August, 1945, no adjust- 
ment until a later date was made because of the issues involved here. 
However, adjustments because of the issues involved here were made 
by the market administrator in connection with the original audit by 
the market administrator of petitioner’s reports for April, May, June 
and July, 1946. 

6. The provisions for the special butter price or special butter ad- 
justment during the so-called “butter months” of the year have been 
in the order continuously since January 1939. It was not until May 
1946 that anyone raised the question with the market administrator, 
at least directly with the market administrator personally, as to 
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whether the special butter price or butter adjustment would apply to 
producer milk which temporarily takes on the form of butter but is 
actually used in some other product by the handler who received the 
milk from producers. On May 24, 1946, the market administrator 
wrote a letter (Ex. 8) to the petitioner stating that a question had 
been raised concerning “whether sweet butter churned from producer 
milk and thereafter manufactured by the handler into ice cream mix is 
subject to the special pricing provided in Section 904.6 (b) (3) of the 
order” and that the matter was being given consideration by the 
market administrator and the petitioner would be notified as soon 
as a determination was made. On June 11, 1946, the market adminis- 
trator notified (Ex. 15) the petitioner of his ruling regarding this 
question. He ruled that “the special butter price does not apply to 
milk or butterfat which temporarily takes on the form of sweet butter 
but which is actually disposed of by the handler in the form of ice 
cream mix.” 

7. The petitioner protested this ruling in a letter (Ex. 16) to the 
market administrator dated June 14, 1946, in which the petitioner inti- 
mated to the market administrator that it had disposed of the milk 
in controversy in products other than butter. A conference was held 
between representatives of the petitioner and the market administra- 
tor on June 20, 1946, following which the market administrator again 


wrote a letter to the petitioner on June 27, 1946, in which he reaffirmed 
his ruling of June 11, 1946, which letter (Ex. 17), omitting the caption 
and signature, reads as follows: 


“This letter is in response to Mr. Bronson’s letter of June 14, 1946, and confirms 
the substance of my discussion with Mr. Bronson when he brought the letter into 
my office on June 20. 

“The special butter pricing provision was placed in the order to give relief to 
handlers who were compelled to convert milk into butter due to the lack of other 
higher valued outlets, Clearly, it was not intended to allow a handler this lower 
price for milk which temporarily takes on the form of sweet butter but which is 
actually disposed of by the handler in the form of ice cream mix. Obviously, if 
he has within his own enterprise one of the higher valued outlets, he should not 
be allowed the lower price by virtue of his churning the product into the form of 
butter and then converting it into a higher valued product. 

“In classifying milk received from producers, the classification has been based 
upon the form in which it left the handler’s control rather than based upon any 
temporary forms it assumed while within the handler’s control. I feel that this 
same thought applies to milk made into butter. I have consulted with the Dairy 
Branch and it agrees with my opinion. If your point of view were held, it could 
be urged that milk churned into butter and then blended back into cream or into 
fluid milk should take the special butter price in spite of its actual utilization by 
the handler. 

“It may be urged that the phrase ‘made into butter’ is susceptible of more than 
one interpretation. However, when an interpretation is both readily derived 
from the language of the order and is consistent with the intention of the order, 
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it does not appear to me to be reasonable to apply a different interpretation which 
is at variance with the intention of the order. 

“Any butterfat which temporarily takes on the form of sweet butter but which 
actually disposed of by you in the form of ice cream mix should not be included 
in your reports to this office as subject to the price provided in Section 904.6 (e).” 

8. Thereafter, the market administrator instructed his field audit 
department to investigate the extent to which “the Whiting Milk 
Company and any other handlers in the market had used any butter 
made from producer milk on which they had obtained a butter adjust- 
ment in a form other than butter” (H. R. p. 78). In the latter part of 
August 1946, an auditor from the market administrator’s office made 
an investigation of the sources of butter which the petitioner had used 
to make ice cream mix, cream cheese, soured cream, and 30 percent 
cream, and discovered that the milk in controversy upon which the 
Whiting Milk Company had received the butter adjustment was used 
in these products (H. R. p. 69). 

9. The auditor obtained this information from a “perpetual inven- 
tory work sheet” which was maintained by the petitioner. This record 
had not been theretofore examined by auditors of the market adminis- 
trator’s office in making audits of the petitioner’s reports for June 
1944, and June, July and August, 1945 (H. R. p. 69), although peti- 
tioner did not fail or refuse to produce any records requested. Records 
that were examined by auditors of the administrator’s office when 
making the original audit for those months did not disclose the speci- 
fic sources of butter used in Class II products. During all the periods 
in controversy the petitioner received large quantities of cream from 
western and New York non-producer sources, and during the most 
of the periods purchased substantial quantities of butter, the butter- 
fat from which was available to the petitioner for the manufacture 
of products other than butter (Ex. 11, p. 11). The records examined 
during the original audits for the June 1944 and the June, July and 
August, 1945, periods did not indicate that any of the milk in con- 
troversy was used in the products other than butter although it was 
evident that butter was being used in such products and that the 
market administrator’s auditor knew this to be the case. 

10. As the result of the audit referred to in Findings 8 and 9, the 
market administrator billed the petitioner for the sum of $29,985.87, 
the amount which had theretofore been credited to the petitioner's 
account with the Producer-Settlement Fund for the milk in con- 
troversy upon which the petitioner had received the butter adjustment 
but which milk petitioner actually used for ice cream mix, cream 
cheese, soured cream, and 30 percent cream. The petitioner did not 
pay some of the amounts so billed within the time provided for in 
section 904.10(c) of the order. On account thereof the petitioner was 
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billed an additional amount of $23.47, pursuant to section 904.10(i), 
making in all a total of $30,012.34 which the petitioner has paid under 
protest and which it is stipulated is the total amount involved in this 
controversy. The $29,985.87 total is made up of the following 
amounts, 
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11. (a) For the month of June 1944, 2,457 pounds of butter churned 
from producer milk were both churned in that month and utilized 
that month in the manufacture of Class II products other than butter. 

(b) For the month of June 1945, 9,370 pounds of butter churned 
from producer milk were utilized in the manufacture of Class IT prod- 
ucts other than butter as follows: 2,970 pounds in December 1945, 
2,880 pounds in March 1946, and 3,520 pounds in April 1946; for July 
1945, 2,640 pounds churned from producer milk were so utilized in 
February 1946; for August 1945, 44,715 pounds of butter churned were 
so utilized by 12,100 pounds in January 1946, 21,560 pounds in Feb- 
ruary 1946, and 11,055 pounds in March 1946, 

(c) For April, May, June and July, 1946, the pounds of butter 
churned from producer milk by petitioner at its Newport, Maine, 
plant and the utilization of the butter by months in ice cream mix and 
other Class II products except butter is shown as follows: 
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(d) For June and July, 1946, the pounds of butter churned from 
producer milk by petitioner at its Boston (Charlestown), Massachu- 
setts, plant and the utilization of the butter by petitioner are as 
follows: 
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12. In the Boston market, the value of butterfat per pound in cream 
exceeded the value of butterfat per pound in butter by 24.94 cents in 
April 1946, 25.58 cents in May 1946, and 18.75 cents in June 1946 as 
compared with a difference of 3.99 cents in June 1944 and 4.18 cents 
in June 1945. In June 1944, the cream purchased by petitioner from 
western and New York sources, that is not from producers as defined 
in the order, and described as non-pool or non-equalized sources, was 
only 4.43 percent of the petitioner’s cream supply. In July 1941, such 
non-pool cream was 13 percent of its total supply, in April 1946, 64.2 
percent, in May 1946, 61.98 percent, and in June 1946, 51.34 percent. 

13. During every month in controversy in which the petitioner 
churned producer milk into butter and later used the butter for other 
Class II purposes it made sales of cream and manufactured ice cream 
mix and soured cream from non-pool cream in quantities more than 
enough to have absorbed the milk in controversy. Petitioner at all 
times had outlets for the milk in controversy, in products other than 
butter. At the time that petitioner was churning producer milk into 
butter it was receiving substantial quantities of cream from western 
and New York non-pool sources which it used to displace the producer 
milk in higher valued products (Ex. 10). 

14, Since petitioner churned butter at times from both milk received 
from producers as defined in the order and also from milk or cream 
from other sources, non-pool or non-equalized milk or cream, petitioner 
obtained a formula from the market administrator’s office allocating 
butter to milk received from producers. However, such churning was 
done in the non-butter months for which no special price or adjust- 
ment was in order as well as during the so-called “butter months.” 

15. (a) The provisions of the order for special pricing or adjust- 
ment for milk made into butter during certain months of the year 
appeared in the amendments to the order effective January 16, 1939, 
as the result of a hearing in December 1938. The provision as it ap- 
peared in section 3 of the order at that time specifically referred to 
“Class II milk made into butter.” The testimony at the hearing lead- 
ing to the amendment clearly shows that the special butter pricing pro- 
visions were designed for milk made into butter and sold, distributed, 
or disposed of as butter. For example, Mr. Wesley H. Bronson, testi- 
fying on behalf of the New England Dairies in support of the proposal, 
said: 

“During certain periods of the year, not all the milk above the Class I uses 
can be sold as cream. Large quantities must be made into manufactured dairy 
products such as butter or cheese at country plants. In addition to that, of course, 
although the sweet condensed milk comes in, as Mr. Selby has testified. 


“Now, the returns for these products, after deducting costs, are much below the 
returns for the product when sold as cream, and below the Class II prices now 
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established in the Order. The cost of receiving and separating the milk, and 
pasteurizing the cream, is the same whether the cream is shipped to the market 
for sale as cream, or whether the cream is shipped to a plant to be made into 
butter. The actual making of butter involves additional costs for labor, power, 
equipment, tubs, liners, and transportation to the market. We might add, assem- 
bling cream to be made into butter. * * * 

“The price which can be obtained for the butter is based on the New York price 
of 92-score butter. Practically all large buyers in New England, such as the large 
chain store operators and other direct receivers of butter, base their returns on 
the New York market, and there is insufficient direct trade in the Boston market to 
establish a price of 92-score butter for this type of trade. Most of our butter 
which is sold in wholesale lots has gone to a chain store outlet at the New York 
92-score butter quotation. For a time this year it has been at % cent under 
* New York 92-score quotation. 

“In June 1938, the proposed formula for Class II milk made into butter would 
show a cost of 12.9 cents per hundredweight above the returns which could be 
obtained for the product when sold as butter. * * * 

“The proposed formula would give a price for the milk of 90.8 cents per 
hundredweight to pay the producer, plus 2 cents per hundredweight to be paid 
to the administrator, and a loss of 12.9 per hundredweight on milk going into 
butter. * * * 

“* * * the formula is set up on that basis to try to establish a price where 
at least you don’t have to take all the loss when the product is moving into 
butter.” [Italics supplied. ]* 

(b) At subsequent promulgation hearings in October 1939,? Octo- 
ber 1940,° May 1941, and September 1942,5 the testimony also dis- 
cusses the special butter pricing provisions as being applicable to 
butter not only made but sold, distributed, or disposed of as butter by 
the handler. 

(c) At a promulgation hearing in February 1946, comprehensive 
consideration was given to the special butter pricing provisions. At 
this hearing Mr. Wesley H. Bronson, testifying on behalf of the peti- 
tioner, stated, “I think there ought to be some type of a class in there 
that would allow surplus, during the surplus periods, to be manufac- 
tured into cheese as well as into butter as the method of disposing of 
the product in a surplus period.® In his report on this hearing issued 
on April 4, 1946, the Acting Assistant Administrator, Production and 
Marketing Administration, made the following finding: 


“Another proposal by three co-operatives was that the adjustment of the 
price of butterfat made into butter or Cheddar-type cheese should apply through- 


1Promulgation hearings of December 1938, AMA Docket AO-14 A-5, pp. 459-468. 
Additional testimony to the same effect is at pages 98, 124-125, 128, 438, 660, and 711. 

27 AMA Docket AO-14—A 6, pp. 92-96, 648, 686, 692-696, 746, 748, 795, 822; Exhibit 58. 

AMA Docket AO-14—A 7, pp. 230-237, 371, 804, 940-956, 959; Exhibits 1 and 3. 

4 AMA Docket AO-—14—A-7, RO 1, pp. 131-142, 965; Exhibit 7. 

5 AMA Docket AO-14—A 10, pp. 283-285, 558-569, 582-605 ; Exhibits 8 and 25. See also 
7 F. R. 11124-11130, December 31, 1942. 

6 AMA Docket AO-14-—A 12, p. 723. Additional testimony to the same effect is found on 
pages 661-686, 690-712, 717-745; Exhibits 3, 64, 76, 77, and 82. See also 11 F. R. 
8607-3615, April 5, 1946. 
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out the year rather than being limited to certain months. The statistics of the 
Market Administrator show that in every year the importation of bottling-quality 
cream from outside the milkshed in the months of July, August, and September 
has exceeded the quantity of cream churned in the milkshed. The same has been 
true in April of each year except 1944. In May of both 1944 and 1945, and in 
June of each of the past three years, more butterfat has been churned than was 
contained in cream of bottling quality brought into the market from outside the 
milkshed. With all restrictions removed on the sale of heavy cream and on the 
manufacture of ice cream and cheese of various types, there appears to be no 
likelihood that the volume of Class II milk in 1946, even in the month of June, 
will provide enough butterfat to supply fluid cream, ice cream, and frozen cream 
needed in New England. 

“It is evident that butterfat in Class II milk in the Boston milkshed should 
be utilized in fluid cream, ice cream, and frozen cream to the greatest practical 
extent. Provisions of Order No. 4 should be designed to encourage such use of 
the butterfat and to discourage its use in the manufacture of butter and Cheddar- 
type cheese. The manufacture of these two products in New England, at a time 
when there are heavy shipments of cream from outside areas to the region, merely 
results in inefficient and uneconomic utilization of butterfat as between regions. 

“It seems to be a reasonable estimate that the over-all demand for cream, 
ice cream, and frozen cream in New England in the spring of 1946 will equal at 
least the entire production of butterfat in Class II milk in that region. However, 
under present conditions it may be necessary to continue the importation of some 
western cream. Some handlers, particularly the co-operative associations, may be 
forced to manufacture some of their butterfat into butter and Cheddar-type 
cheese in the months of heaviest production. Accordingly, it is reeommended 
that the butter and cheese adjustment should apply in the months of April, May, 
and June.” [Italics supplied.]7 


CONCLUSIONS 


As is clear from the arguments of the parties, the central issue is the 
construction, interpretation or application of section 904.6 (b) (3) and 
section 904.6 (e) (3) of the order that provide a special butter price 
or adjustment for milk “made into butter” during the “butter” months. 
In support of their respective positions, the parties have made careful 
selection from the assortment of rules or principles of statutory con- 
struction and have used their selections skillfully. 

Respondent, however, emerges as the winner. The special butter 
provisions did not set up a separate classification or sub-classification 
for milk made into butter during the “butter months.” There still 
remained only two classifications of milk, Class I and Class II. Class 
I milk is defined generally as all milk not established as Class IIT and 
Class II includes in brief all milk sold, distributed or disposed of in 
a form other than fluid milk or fluid milk drinks. In this case the 
milk in controversy did not finally attain Class IT status as the Class 
II product, butter, because the milk was not sold, distributed or dis- 
posed of as butter. 





711 F. R. 3607, 3609-3610. 
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To this intrinsic evidence that the special butter provisions should 
apply only to butter that qualifies milk as Class II may be added the 
special butter pricing provisions themselves. These manifestly pro- 
vide a price or cost to the handler for the milk that represents the 
market value of butter sold, distributed or disposed of as butter and 
not a price or cost based upon the use of butter or butterfat by the 
handler in a higher-valued product. 

This examination of the words “made into butter” in their context 
and setting, that is, together with the classification and pricing pro- 
visions of the order, throws considerable doubt, to say the least, upon 
the “plain meaning” petitioner advocates for the words “made into 
butter”, namely that all that is required is that a handler make but- 
ter, regardless of how he uses it. The inconsistency of petitioner’s 
“plain meaning” with the basic classification and pricing provisions 
and the curious and frustrating results which would logically follow 
from avoidance of regular Class II prices for ice cream mix, cream, 
etc., by the simple expedient of making butter first, amply justifies 
resort to extrinsic sources for enlightenment as to the intent of the 
pertinent provisions of the order. 

Petitioner objects to the consideration of the promulgation history 
of the special butter provisions because no ambiguity in the language 
has been shown to exist and because of McClure v. United States, 95 F. 
(2d) 744, 750 (C. C. A. 9th, 1938). If the doctrine of the erection of 
a preliminary hurdle of ambiguity before consulting extrinsic sources 
to ascertain legislative intent still has its pristine vitality, which seems 
doubtful from a reading of United States Supreme Court decisions 
during recent years, what we have said above meets the antecedent 
condition demanded by petitioner. Petitioner’s citation of McClure v. 
United States is not quite in point. Under section 8c (3) and (4) of 
the act, marketing agreements and orders and amendments thereto 
must be based upon evidence adduced at hearings. The situation is 
unlike that in the M/cClure case where the court refused to accept as 
evidence of administrative construction of a statute an administrative 
communication to a Congressional committee and testimony of an ad- 
ministrator of a statute before the Congressional committee without 
any incorporation of the communication or testimony in the commit- 
tee’s report. Since the act requires amendments to orders to be based 
upon evidence at amendment hearings, the hearing record upon which 
an amendment is founded is unquestionably a likely and valuable guide 
to the intent. We have often sought help from the promulgation rec- 
ord in proceedings under section 8c (15) (A) and the courts have also 
done so in judicial review of our decisions. See e. g., Bailey Farm 
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Dairy Co. et al. v. Jones, 61 F. Supp. 209 (E. D. Mo. 1945), 157 F. (2d) 
87 (C. C. A. 8th, 1946), cert. denied, 67 Sup. Ct. 355. 

Finding of Fact 15 shows that the special butter provisions were 
originally adopted to provide a market for milk as butter during the 
surplus season at a price which would permit handlers to dispose of 
the milk as butter without having to pay producers for the milk at 
the higher, regular, Class II price which would be unprofitable to the 
handlers. It is clear too that this theme was repeated at all the 
amendment hearings involving the special butter provisions. There 
is not a hint discoverable that the special price or adjustment should 
be available for milk made into butter and then used by the same 
handler in another product either immediately or later. ‘There is no 
evidence that the provisions should operate to provide a storage mech- 
anism where butter could be made and paid for at the lower price 
with the privilege of holding the butter for future use in other Class 
II products. 

Petitioner’s rigidly isolated, literal reading of the words “made 
into butter” succumbs to the meaning disclosed by considering the 
words in their framework and in the light of the history of the provi- 
sions. The other supporting devices of statutory interpretation add 
little to petitioner’s case. We do not share petitioner’s viewpoint that 
the failure to use the words “sold, distributed or disposed of” in the 
special butter provisions—the words used in the classification pro- 
visions—indicates an intent to require only that butter be churned. 
Petitioner’s argument from the reporting and payment provisions of 
the order are not persuasive either. This argument is that the in- 
terpretation of the market administrator is inconsistent with and 
contrary to the reporting (section 904.7) and payment provisions (sec- 
tion 904.9) because these provisions require the handler to report 
monthly his uses of milk by the 8th day of the succeeding month and 
to later make payments or adjustments on the basis of the reported 
utilization by the 25th day after the end of the month. Petitioner’s 
point is that some of the milk in controversy was finally used in ice 
cream mix, cream, etc., some months after the period for reporting 
and payment and that, therefore, the order intended the pricing of 
the milk in controversy to be on the basis of its utilization by the 
8th day after the month of receipt from producers. The weakness 
in petitioner’s use of these provisions is that these provisions also 
speak in terms of milk sold, distributed or otherwise similarly disposed 
of. Where unusual situations arise of disposition not having finally 
taken place at the end of a delivery period, it has been the administra- 
tive practice under the order to allow tentative Class II classification 
and pricing at the end of the reporting period subject to adjustment if 
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the ultimate utilization of the milk by the handler should be Class I.* 
The same reasonable principle is applicable here. The procedural 
provisions of reporting and making payment in any event do not 
override the basic, substantive classification and pricing provisions. 

Petitioner raises two other issues. It attempts to establish the 
proposition that there was some kind of an interpretation of the order 
in its favor prior to the one it protests here and that, therefore, the 
ruling it complains of can only be retrospective. We do not find 
that there was anything resembling an interpretation or administra- 
tive practice. The most that can be said for the petitioner is that if 
a more searching audit of its June 1944 and May, June, and July, 
1945, reports and operations had been conducted, it might have been 
discovered that petitioner was using butter made from producer milk 
in other Class II products. We do not see from the record that the 
market administrator, anyone in his office in a supervisory position, 
or even the auditor ever considered the question as to whether use 
of the butter under such circumstances would qualify the milk used 
in making the butter for the special butter pricing. There is no such 
“seasoned” interpretation over a period of years as we found present 
in In re The Borden Company, 6 A.D. 511 (1947). And, in addition, 
the market administrator’s ruling and the audit adjustments for most 
of the milk in controversy were in no sense retroactive because they 
were made in connection with the then current audit of the reports 
for April, May, June, and July, 1946. 

The second of these latter two issues is petitioner’s insistence that 
its transactions were not “colorable,” that is that the making of the 
butter and using it in other Class II products were not done to avoid 
paying the regular Class II prices for the milk used in the products. 
Petitioner refers to testimony of its officials in this connection. I am 
afraid that this is an instance in which “actions speak louder than 
words.” According to Finding of Fact 13 petitioner had outlets of a 
higher value to producers than the special butter price for all the 
milk in controversy made into butter because it used non-producer 
milk or cream in these outlets in amounts sufficient to absorb the milk 
in controversy. The great bulk of the milk in controversy was 
churned and used in Class II products other than butter during April, 
May, June and July, 1946. Most of the butter found its way into 
other Class II products almost immediately and the butter price was 
much lower than the prevailing price for butterfat in cream accord- 
ing to Finding of Fact 12. 

This proceeding reveals circumstances unlike those in Barron Co-op- 
erative Creamery et al. v. Wickard, 140 F.(2d) 485 (C.C.A. 7th, 1944), 


* Transcript of hearing upon the petition, p. 88. 
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where the handler who received the milk from producers made it into 
butter, sold the butter to another handler who made it into ice cream, 
and where the Circuit Court of Appeals found that the original receiv- 
ing handler could not be held for the ice cream or Class IT price rather 
than the Class III or butter price under the Chicago order saying 
“* * * Tf the handler disposed of the milk in the form of butter in 
good faith and not colorably to avoid this order, the classification was 
fixed by the disposition he made of the milk and not by the disposi- 
tion or utilization some one else made at some subsequent time.” 

In summary, then, petitioner’s case is considerably outweighed by 
respondent’s case. To hold with petitioner would be to sanctify the 
literal meaning of three words torn from their place in the order 
and to negate the classification and pricing provisions of the order 
by pricing milk to a handler merely on the basis of a temporary form 
of milk which was changed into a higher-valued form while still in 
the handler’s possession. The pattern of statutory interpretation laid 
down by the United States Supreme Court in United States v. Ameri- 
can Trucking Association, 310 U.S. 534, 542 (1940), fits this proceed- 
ing aptly. The Court said: 

“In the interpretation of statutes, the function of the courts is easily stated. 
It is to construe the language so as to give effect to the intent of Congress. 
There is no invariable rule for the discovery of that intention. To take a few 
words from their context and with them thus isolated to attempt to determine 
their meaning, certainly would not contribute greatly to the discovery of the 
purpose of the draftsmen of a statute, particularly in a law drawn to meet the 
many needs of a major occupation. 

“There is, of course, no more persuasive evidence of the purpose of a statute 
than the words by which the legislature undertook to give expression to its 
wishes. Often these words are sufficient in and of themselves to determine the 
purpose of the legislation. In such cases we have followed their plain meaning. 
When that meaning has lead to absurd or futile results, however, this court has 
looked beyond the words to the purpose of the act. Frequently, however, even 
when the plain meaning did not produce absurd results but merely an unreason- 
able one ‘plainly at variance with the policy of the legislation as a whole’ this 
Court has followed the purpose, rather than the literal words. When aid to 
construction of the meaning of words, as used in the statute, is available, there 
is certainly no ‘rule of law’ which forbids its use, however clear the words may 
appear on ‘superficial examination’ * * * Emphasis should be laid, too, 
upon the necessity for appraisal of the purposes as a whole of Congress in an- 
alyzing the meaning of clauses or sections of general acts. A few words of 
general connotation appearing in the teat of statutes should not be given a wide 
meaning, contrary to a settled policy, excepting as a different purpose is plainly 
shown.” [Italics supplied. ] 


Finally, petitioner contends that the market administrator does not 
have the authority under the order to make the ruling and to take the 
action that he did. The market administrator is the administrator of 
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the order and has the authority necessary to effect compliance with the 
order provisions. 
ORDER 
In view of the foregoing, the relief requested by the petition is 
denied and the petition is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1808) 
Inve J. M. Leax. CEA Doc. No. 46. Decided July 13, 1948. 


Denial of Trading Privileges—Violation of Act—Acting as Futures Commission 
Merchant Without Registration—Default—Effect of Failure to File Answer 


Where complaint stated that respondent, a dealer in cotton, violated the act by 
accepting orders for the purchase of cotton futures contracts and by receiving 
funds to margin such transactions, without registration as a futures com- 
mission merchant, and by making false representations concerning his 
status as a registered futures commission merchant and concerning the execu- 
tion of futures transactions on a contract market, Held: that respondent's 
failure to file an answer constitutes an admission of the allegations in the 
complaint and a waiver of hearing; and that the violations of the act by the 
respondent were sufficiently serious to warrant the denial of his trading 
privileges for a period of 60 days* 

Mr. Benj. M. Holstein for complainant. Mr. Maurice F. Bishop, of Birmingham, 
Alabama, for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


On April 12, 1948, the Secretary of Agriculture issued a complaint 
against the respondent charging violations of Sections 4d (1) and 
4h (2) of the Commodity Exchange Act (7 U.S.C. Chapter 1.) The 
complaint alleged that the respondent, a dealer in cotton, had acted 
as a futures commission merchant by accepting orders for the pur- 
chase of cotton futures contracts and by receiving funds to margin such 
transactions, without registration wih the Secretary of Agriculture 
as a futures commission merchant, and that he made false representa- 
tions concerning his status as a registered futures commission mer- 
chant and concerning the execution of futures transactions on a 
contract market. 

The complaint was served April 16, 1948, and a hearing was set for 
June 2, 1948. On May 4, 1948, at the request of the attorney for the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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respondent, the time for the filing of the reply was extended to May 
20,1948. As of the close of business May 24, 1948, no answer had been 
received. The rules of practice under the Commodity Exchange Act 
specify that failure to file an answer constitutes an admission of the 
allegations in the complaint and a waiver of hearing, and it is provided 
that if the respondent admits the material allegations of fact con- 
tained in the complaint, the referee, without further investigation or 
hearing, shall prepare his report in which he shall adopt as his pro- 
posed findings of fact the material facts alleged in the complaint (17 
CFR, Cum, Supp., 0.9; 12 F. R. 1030). Accordingly, the material 
facts set forth in the complaint were adopted by Referee John J. Curry 
in his report which was issued on June 4, 1948. The referee’s report 
was served upon the parties. No exceptions were filed and no request 
for oral argument was received. This decision and order are substan- 
tially the same as the referee’s recommendations. The Commodity 
Exchange Authority, by its attorney, Benjamin M. Holstein, filed sug- 
gested findings of fact, conclusions, and order in the proceeding. 


FINDINGS OF FACT 


1. The respondent, J. M. Leak, is an individual engaged in business 
as a cotton merchant at Arab, Alabama. 

2. During the times specified in these findings of fact, the said 
respondent was not registered with the Secretary of Agriculture as a 
futures commission merchant under the provisions of the Commodity 
Exchange Act. 

3. The New York Cotton Exchange was, prior to the time of the 
transactions described in these findings of fact, duly designated as a 
contract market under the provisions of the Commodity Exchange Act, 
and has been a contract market continuously since that time. 

4. On or about January 29, 1942, the respondent, acting in the capac- 
ity of a futures commission merchant, accepted an order from Dr. 
R. M. Barnard, an individual residing in Arab, Alabama, for the pur- 
chase of 500 bales of cotton for future delivery on the New York 
Cotton Exchange, and received funds in the sum of $1,250 from the 
said Dr. R. M. Barnard to margin, guarantee, and secure such pur- 
chase. The respondent thereafter represented to the said Dr. R. M. 
Barnard that his purchase order had been executed and that, as the 
result of such purchase. the said Dr. R. M. Barnard had a position 
in the cotton futures market whereas, in truth and in fact, such pur- 
chase order had not been executed and no such market position existed 
for the account and benefit of the said Dr. R. M. Barnard. 

5. On or about November 5, 1946, the respondent reported to the 
said Dr. R. M. Barnard that 500 bales of October 1947 cotton futures 
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contracts had been purchased for his account at 24.30 cents per pound, 
and that the same quantity of October 1947 cotton futures contracts 
had been sold for his account on November 4, 1946, at 27.09 cents per 
pound, rendered a statement of account to the said Dr. R. M. Barnard 
based upon such purchase and sale, including commission charges for 
the execution thereof, and delivered funds to him in settlement of 
such account whereas, in truth and in fact, no such purchase and sale 
had been executed. 

6. On or about February 1, 1942, the respondent, acting in the 
capacity of a futures commission merchant, accepted an order from 
Dr. W. J. Griffith, an individual residing in Arab, Alabama, for the 
purchase of 100 bales of cotton for future delivery on a contract 
market, and extended credit to the said Dr. W. J. Griffith to margin, 
guarantee, and secure such purchase. The respondent thereafter rep- 
resented to the said Dr. W. J. Griffith that his purchase order had been 
executed and that, as the result of such purchase, the said Dr. W. J. 
Griffith had a position in the cotton futures market whereas, in truth 
and in fact, such purchase order had not been executed and no such 
market position existed for the account and benefit of the said Dr. 
W. J. Griffith. 

CONCLUSIONS 


When the respondent accepted orders for the purchase of cotton 
futures on the New York Cotton Exchange and received funds and 
extended credit to margin, guarantee, and secure such purchases, he 
acted in the capacity of a futures commission merchant. Section 4d 
of the act provides, in part, as follows: 

“It shall be unlawful for any person to engage as futures commission merchant 
in * * * accepting orders for the purchase or sale of any commodity for 
future delivery, * * * on or subject to the rules of any contract market 
unless (1) such person shall have registered, under this Act, with the Secretary 
of Agriculture as such futures commission merchant and such registration shall 
not have expired nor been suspended nor revoked; * * *” 

Since the respondent was not registered with the Secretary of Agri- 
culture as a futures commission merchant, he violated the above 
provision. 

Subsequently, the respondent reported to the persons who placed 
these orders that their orders had been executed and that such persons 
had positions in the cotton futures market, and rendered a statement 
of account showing executed transactions and commission charges, 
when none of the orders or transactions had, in fact, been executed. 
Section 4h (2) declares it to be illegal, in connection with the handling 
of any order for the purchase or sale of a commodity for future 
delivery, falsely to represent one’s self as a registered futures commis- 
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sion merchant or falsely to represent that such order has been executed 
on a contract market. The respondent, therefore, also violated section 
4h (2) of the act. 

The respondent necessarily knew that he was not registered as a 
futures commission merchant and that the orders given to him had 
not been executed. His representations to the contrary were wilfully 
false. It is therefore concluded that these violations were sufficiently 
serious to warrant the denial of trading privileges to the respondent 
for a period of 60 days, and an order to that effect is accordingly 


issued. 
ORDER 


Effective on the 15th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to J. M. Leak for a 
period of 60 days. 

A copy of this decision and order shall be sent by registered mail 
to the respondent and to each contract market under the act. 





(A. D. 1809) 


Frank Attix v. Diamonp Pouttry Deaters. P&S Doc. No. 1811. 
Decided July 7, 1948. 


Dismissal—Cause of Action Pending in Other Competent Jurisdiction— 
Concurrent Remedies 


Where, in a reparation proceedings under the Packers and Stockyards Act, 
1921, as amended, complainant seeks reparation for the value of certain 
live poultry, less proper charges, such poultry having been delivered to 
respondent on a consignment basis, it was shown that the cause of action 
in the reparation proceeding is the same as that which is the subject of 
an Action at Law in the New Jersey Supreme Court, it is held, that with 
respect to damages caused by violations of the provisions of the Packers 
and Stockyards Act, § 308(b) of the act gives concurrent jurisdiction over 
claims arising under the act to the Secretary of Agriculture, to the United 
States District Courts, and to other agencies whose jurisdiction is estab- 
lished by lawful authority and, since the remedies thus made available 
are not cumulative but are concurrent remedies from which a complainant 
may elect his mode of procedure, the proceeding herein should be dismissed 
as the complainant has elected to pursue his remedy in the New Jersey 
Supreme Court.* 


Mr. J. H. Reiners, Jr., of Camden, New Jersey, for complainant. Mr. Joseph 
Tomaselli, of Camden, New Jersey, for respondent. Mr. John J. Murray, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Hd. 
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ORDER OF DISMISSAL 


This is a reparation proceeding filed under the provisions of Sec- 
tion 309 (a) of the Packers and Stockyards Act, 1921, as amended. 
The complainant seeks reparation for the value of certain live poul- 
try, less the proper charges, which poultry was delivered to respond- 
ent for killing and selling on a consignment basis. 

Letters addressed to the Presiding Officer and attachments which 
have been made a part of the record demonstrate that the cause of 
action in this proceeding is the same cause of action which is the 
subject of an Action at Law in the New Jersey Supreme Court, Cam- 
den County. 

CONCLUSION 


With respect to damages caused by violations of its provisions, the 
Packers and Stockyards Act, supra, provides in Section 308 (b) as 
follows: 

“(b) Such liability may be enforced either (1) by complaint to the Secretary 
as provided in section 309, or (2) by suit in any district court of the United 
States of competent jurisdiction; but this section shall not in any way abridge 
or alter the remedies now existing at common law or by statute, but the pro- 
visions of this act are in addition to such remedies.” 

The effect of this provision is to give concurrent jurisdiction over 
claims arising under the Act to the Secretary of Agriculture, to the 
United States District Courts, and to other agencies whose jurisdic- 
tion is established by lawful authority. The remedies thus made 
available are not cumulative but are available concurrent remedies 
from which a complainant may elect his mode of procedure. In this 
proceeding, the complainant has elected to pursue whatever remedy 
may be available to him in the New Jersey Supreme Court. Accord- 
ingly, it is concluded that this proceeding should be dismissed. 


ORDER 


The complaint is dismissed without prejudice. 
Copies hereof shall be served upon the parties by registered mail 
or in person, 


(A. D. 1810) 
Wetcu v. Burnuam. P&S Doc. No. 1795. Decided July 8, 1948. 


Continued Failure to Pay for Live Poultry—Stopping Payment on Check— 
Unjust, Unreasonable and Discriminatory Practice—Damages 


The action of respondent in stopping payment on his check and his continued 
failure to pay for live poultry in accordance with the terms of the purchase, 
without just cause, constituting an unjust, unreasonable and discriminatory 
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practice in violation of the act, entitles complainant to an award of rep- 
aration against the respondent for the amount of the purchase price, plus 
the protest fee paid by complainant, since protest fees resulting from 
refusal to pay drafts are properly recoverable as damages.* 


Jurisdiction of Secretary Under Act—Variance as Not Constituting Waiver of 
Right to Raise Jurisdictional Question 


Where respondent, an unlicensed dealer in poultry, implied in his answer that 
the jurisdiction of the Secretary to decide the controversy between the 
parties would be contested on the ground that the matter was a private 
dispute to be settled between the parties or disposed of in the State courts, 
but the question was not pressed and no objection to jurisdiction was raised 
at the formal hearing, this silence cannot be construed or deemed a waiver 
of respondent’s right to raise the jurisdictional question, and it is held 
that under the provisions of the act and the designation of a city, place, or 
market, all phases of live poultry handler’s business are subject to the 
act, and, since respondent trucked and delivered live poultry from Mas- 
sachusetts to a designated city and market in New York, he therefore 
subjected himself to the provisions of the act and has placed himself in a 
position where the Secretary, after determining the facts so warrant, may 
order and direct respondent to pay complainant an award of damages.* 


Effect of Acceptance of Commodity After Imspection 


Where a party inspects or has had an opportunity to conduct a full and com- 
plete examination of the commodity being purchased, and thereafter accepts 
such commodity, such party is, in the absence of fraud or express warranty, 
without recourse against the seller, and this rule of law is applicable to 
the facts found in this proceeding.* 


Wareanties—Inspection of Commodity as Precluding Implied Warranty as to 
Quality or Condition of Poultry 


Where respondent is considered to have exercised personal skill and judgment 
in conducting his examination, there is no implied warranty as to quality 
or condition of the poultry.* 

Mr. William J. Welch, of Bridgewater, Massachusetts, pro se. Messrs. Theriault 
é Joslin, of Montpelier, Vermont, for respondent. Mr. James A. O'Donnell 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S. C. 1940 ed. 181 e¢ seg.), in which reparation is sought 
for failure to pay for live poultry purchased pursuant to an oral agree- 
ment entered into by the parties. The complaint was filed December 
11, 1946, and a copy was served upon respondent by registered letter 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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dated March 31, 1947, Respondent’s answer was filed April 16, 1947, 
and reference was made therein to previous correspondence with the 
Department. Complainant requested a hearing. 

It appears from the allegations of the complaint that on or about 
November 19, 1946, respondent purchased 4,030 pounds of live poultry 
from complainant at an agreed price of 38 cents per pound and gave his 
check in payment therefor in the amount of $1,531.40. It is further 
alleged that on November 20, 1946, respondent informed complainant 
the poultry had been sold at a loss in New York City; that respondent 
asked for a rebate of $100.00 from complainant which was refused; 
and that because of such refusal respondent stopped payment on his 
check. Complainant seeks reparation for the purchase price of 
$1,531.40, plus $1.12 paid in the form of a protest fee, or $1,532.52. 

Prior to the complaint being referred to the Livestock Branch in 
Washington, and at the request of the Branch’s representative in 
Boston, respondent answered the complaint by letter dated December 
16, 1946. In the answer the respondent alleged in substance that after 
haggling over prices on the telephone and being unable to agree, 
respondent expressed a willingness to truck the poultry to the New 
York Live Poultry Terminal at Long Island City, New York, and sell 
it for complainant’s account, the respondent to be reimbursed on a 
basis of 20 cents per chicken for 791 chickens, or a total of $158.20, to 
cover cost of hauling and use of the market; that following com- 
plainant’s acceptance of this proposal, respondent drove to complain- 
ant’s farm at Harvard, Massachusetts, to pick up the poultry; that 
upon arrival, complainant advised of an offer received from the Law- 
rence Poultry Company to pay 38 cents per pound; that unless re- 
spondent would pay a like sum he could not take the poultry; and 
that inasmuch as respondent had a partial load of other poultry 
aboard his truck and was fearful of taking a loss, he accepted com- 
plainant’s offer and gave his check in payment of the purchase price. 

By way of further answer, respondent alleged that the hens weighed 
4,030 pounds at Harvard, Massachusetts, and 3,762 pounds upon ar- 
rival at the live poultry terminal in New York, where inspection dis- 
closed many sick hens which resulted in 20 percent of them being dis- 
carded at a total loss; that the remaining poultry was finally disposed 
of at a loss of $62.00; that complainant refused to settle matters in a 
fair and reasonable way ; and that in the circumstances respondent had 
no alternative but to stop payment on the check given complainant in 
payment for the poultry. 

Finally, respondent alleged an offer made to complainant to settle on 
the basis of the amount actually received for the hens ($1,469.40), 
less 20 cents per hen ($158.20), or a total of $1,311.20. 
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A hearing was held in Plainfield, Vermont, on February 18, 1948. 
Both parties were present with the complainant appearing in his own 
behalf and the respondent being represented by counsel. 


FINDINGS OF FACT 


1. The complainant, William J. Welch, is an individual whose place 
of residence is 1165 South Street, Bridgewater, Massachusetts. At 
the time of the transaction involved herein, complainant resided at 
Old Mill Road, Harvard, Massachusetts. 

2. The respondent, Harold Burnham, resides at Plainfield, Ver- 
mont. During the times mentioned herein, respondent was subject 
to license under the act and was engaged in the business of trucking 
and delivering live poultry for sale at the New York Live Poultry 
Terminal, Long Island City, New York. 

3. The City of New York and the New York Live Poultry Terminal 
at Long Island City, New York, have heretofore been designated, 
respectively, as a city and market coming within the meaning of 
Title V of the Packers and Stockyards Act. 

4. On or about November 19, 1946, at Harvard, Massachusetts, after 
inspection or full opportunity for inspection, and without express 
warranty of any kind, respondent purchased from complainant live 
poultry weighing 4,030 pounds at thirty-eight cents per pound, or 
$1,531.40, for which respondent gave his check in payment of the full 
purchase price. On the same day a portion of the poultry amounting 
to 3,762 pounds was sold for 39 cents per pound, or $1,467.18, by re- 
spondent, through Samuel Werner, Inc., at the New York Live Poultry 
Terminal, Long Island City, New York, and on or about November 
20, 1946, the balance of the poultry, consisting of 38 pounds of poor 
fowl, was similarly sold by respondent for 8 cents per pound, or $3.04. 
or a total sum of $1,470.22. 

5. The difference in the weight of the live poultry, 4,030 pounds at 
Harvard, Massachusetts, and 3,800 pounds at the Long Island poultry 
terminal in New York, or 230 pounds, is accounted for in part by ordi- 
nary shrinkage in transit. 

6. On or about November 22, 1946, respondent stopped payment on 
his check given complainant as payment of the purchase price of the 
poultry. Thereafter, complainant paid a protest fee of $1.12. 

7. The action was instituted within the period prescribed by the Act 
for filing reparation claims. 


CONCLUSIONS 


Respondent implied in his answer that the jurisdiction of the Sec- 
retary to decide the controversy between the parties would be con- 
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tested, stating that the matter was a private dispute to be settled 
between the parties or disposed of in the State courts since the particu- 
lar transaction involved here was not within the purview of the Packers 
and Stockyards Act. The question was not pressed and no objection 
to jurisdiction was raised at the formal hearing. This silence, how- 
ever, cannot be construed or deemed a waiver of respendent’s right to 
raise the jurisdictional question, although such taciturnity is of no 
assistance in determining the specific nature of respondent’s objections. 

The act authorizes and directs the Secretary of Agriculture, under 
certain circumstances, to designate cities and markets where live poul- 
try is received, sold, and handled in sufficient quantity to constitute an 
important influence on the supply and price of live poultry. The city 
of New York and the market at the New York Live Poultry Terminal, 
Long Island City, New York, were so designated. Section 502 (a) of 
the Act provides in part: 

“On and after the effective date of such designation * * * no person 
* * * shall engage in, furnish, or conduct any service or facility in any such 
designated city, place, or market in connection with the receiving, buying, or 
selling, on a commission basis or otherwise, marketing, feeding, watering, holding, 
delivering, shipping, weighing, unloading, loading on trucks, trucking, or handling 
in commerce of live poultry without a license from the Secretary of Agricul- 
ture * * *,” [Italics supplied.] 

Criminal penalties in the form of fine and imprisonment, or both, 
may be invoked for violations of the above quoted provisions. 

While respondent holds no license under the Act, it is clear that he 
was subject to license since he admits that he handled the live poultry 
in question by loading it on his truck, and thereafter trucking and de- 
livering it to the New York Live Poultry ‘Terminal at Long Island 
City, where it was sold. In passing, it might be well to inform 
respondent that any future handling of live poultry in New York 
City without a license may result in this Department invoking the 
criminal sanction provided by the Act. 

It has been held repeatedly that under the provisions of the Act and 
the designation of a city, place, or market, all phases of a live poultry 
handler’s business are subject to the Act. Jn re Somerville Live Poul- 
try Company, Inc., 3 A. D. 968; In re Sanitary Live Poultry Market, 
3 A. D. 586; Jn re Mirotenik, 1 A. D.751, 754. Here, respondent by his 
own testimony loaded, trucked and delivered live poultry from Massa- 
chusetts to a designated city and market in New York. Thus, by sub- 
jecting himself to the provisions of the Act, respondent has placed 
himself in a position where the Secretary, after determining the facts 
so warrant, may order and direct respondent to pay complainant an 
award of damages. The Secretary’s authority to award reparation is 
specifically derived from sections 308 (a) and (b), 309 (a) and (e), 
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504, and 307. Section 309 (a) provides for petition to the Secretary 
by aggrieved persons for anything done or omitted to be done in vio- 
lation of section 307. The provisions of seetion 307 are made appli- 
cable to licensees with respect to services and facilities conducted by 
live poultry handlers and dealers, by section 504. It is believed that 
Congress intended the term “licensees,” as used in section 504, to in- 
clude all persons subject to license. To hold otherwise would defeat 
the intent of the Act. Finally, under section 307, every unjust, un- 
reasonable or discriminatory practice is prohibited and declared to be 
unlawful. 

The facts are undisputed here that respondent purchased, accepted 
and paid for the live poultry after full opportunity to inspect. It is 
true that before the purchase and sale agreement was concluded, the 
parties had haggled over prices, with respondent finally offering to 
take the poultry provided he was reimbursed on a basis of 20 cents per 
head. However, these events transpired prior to the time that re- 
spondent agreed to pay 38 cents a pound. 

The rule of law applicable to the facts in this case is that where a 
party inspects or has had an opportunity to conduct a full and com- 
plete examination of the commodity being purchased, and thereafter 
accepts such commodity, such party is, in the absence of fraud or 
express warranty, without recourse against the seller. Here the record 
shows that respondent handled each and every chicken as they were 
placed aboard his truck. This is admitted by the respondent who 
claims, however, that in the darkness he was unable to conduct a 
proper examination. In this connection, the respondent’s testimony 
appearing at page 38 of the transcript is significant. When asked by 
complainant whether anybody forced him to put the chickens on the 
truck at a greater speed than he wanted to, respondent replied “Well, 
I wasn’t at a gun’s point.” The more reliable evidence appears to 
support the conclusion that the live poultry was purchased by respond- 
ent after inspection, or full opportunity for inspection. This being so 
and since respondent is considered to have exercised personal skill and 
judgement in conducting his examination, there is no implied war- 
ranty as to the quality or condition of the poultry. 

Respondent has stressed the sick condition of the poultry as being 
the principal reason why it did not sell at prevailing prices. Com- 
plainant’s testimony that the poultry was not sick and that he made no 
representation as to condition or quality is supported by the report 
of investigation. When interviewed as to the condition of the poultry 
at the time of sale, the Manager of Samuel Werner, Inc., stated “that 
the red yearlings were not top quality but they were not apparently 
sick or they would have been condemned by the New York City In- 
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spection service, and that they were of fair quality or they would 
not have sold at the prices realized * * *.” 

It is concluded that the action of the respondent in stopping pay- 
ment on his check and his continued failure to pay for the live poultry 
in accordance with the terms of purchase, without just cause, con- 
stitutes an unjust, unreasonable and discriminatory practice and is in 
violation of the Packers and Stockyards Act. Accordingly, repara- 
tion should be awarded complainant for the amount of the purchase 
price, plus the protest fee paid by complainant. Protest fees resulting 
from refusal to pay drafts are properly recoverable as damages. 

ORDER 


Within thirty days from the date of this decision, the respondent, 
Harold Burnham, shall pay to the complainant, William J. Welch, as 
reparation, $1,532.52, with interest thereon at 5 percent per annum 
from November 22, 1946, to the date of payment. 

Copies hereof shall be served on the parties by registered mail or in 
person, 


(A. D. 1811) 


In re Marxer AceNcrges at Unton Stockyarps, Ocpen, Utau. P&S 
Doc. No. 456. Decided July 9, 1948. 


Modification of Rates and Charges 


Since the parties are agreed, respondents’ petition requesting that the provisions 
of the order of August 21, 1946, be modified so as to authorize the filing of 
the tariff providing for the rates and charges requested by respondent in its 
petition of June 11, 1948, as amended by the amended petition for modifi- 
cation filed on June 18, 1948, granted, and the order of August 21, 1946, as 
modified, is extended for a period of one year from the effective date of this 
order. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. McFarland and Sellers, of Washington, D. C., for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


The respondents are now operating under an order issued on August 
21, 1946 (5 A. D. 605), which was continued in effect to and including 
August 21, 1948, by an order issued on July 21, 1947 (6 A. D. 659). 

On June 11, 1948, respondents filed a petition requesting that the 
order of August 21, 1946, swpra, be modified, and extended as modified, 
for a period of one year from the effective date of the requested order. 
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A notice of the petition was published in the Federal Register on 
June 19, 1948 (13 F. R. 3321). This notice set out in detail all of 
respondents’ proposed charges. 

On June 18, 1948, respondents filed an Amended Petition for Modi- 
fication requesting authorization to assess and collect certain rates and 
charges less than those requested in the petition filed on June 11, 1948, 
and set out in the Federal Register on June 19, 1948. 

On July 6, 1948, the Livestock Branch recommended that respond- 
ents’ petition, as amended, be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the provisions of the order of August 21, 1946, swpra, are modified 
so as to authorize the filing of a tariff providing for the rates and 
charges requested in the petition of June 11, 1948, as amended by the 
Amended Petition for Modification filed on June 18, 1948, and the 
order of August 21, 1946, supra, as modified is extended for a period 
of one year from the effective date of this order. 

The respondents who must prepare for and be ready to comply with 
this order on its effective date, desire to have it become effective as 
quickly as possible. All interested persons have been afforded a 
period of 15 days within which to be heard on the proposed order. 
The Packers and Stockyards Act requires that orders of this nature 
shall not be effective in less than 5 days after the date thereof and that 
no changes shall be made in rates or charges except after 10 days’ notice 
to the public by the person making the changes unless the Secretary of 
Agriculture for good cause allows the change on less notice. Any 
undue delay in making this order effective may result in adversely af- 
fecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall 
become effective on the 11th day from the date hereof. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1812) 


In re CLevELAND Union Stockyarps Company. P&S Doc. No. 442. 
Decided July 15, 1948. 
Continuation of Rates and Charges 


Since the parties are agreed, respondent’s petition requesting that its rates and 
charges now in effect as provided in the order issued August 7, 1946, be 
continued in effect to August 12, 1950, granted, and since no interested party 
indicated a desire to be heard in the matter, notice and public procedure 
on the proposed rule are unnecessary. * 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Philip H. Coad, of Cleveland, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 


The respondent is now operating under a supplemental order issued 
July 16, 1947 (6 A. D. 657), continuing in effect to and including 
August 12, 1948, a previous order issued August 7, 1946 (5 A. D. 596). 

On June 15, 1948, the respondent filed a petition requesting that 
the rates and charges now in effect be continued in effect to August 
12, 1950. 

On June 25, 1948, the Livestock Branch, Production and Marketing 
Administration, by its attorney, filed an Answer recommending that 
the petition be granted. 

Inasmuch as the parties are agreed, the order of August 7, 1946, 
supra, is continued in effect to and including August 12, 1950, unless 
changed before that date. 

The schedule of rates and charges currently in effect was first au- 
thorized by the order dated August 7, 1946, supra. This order was 
preceded by notice published in the Federal Register (11 F. R. 5790) 
and opportunity for all interested persons to be heard in the matter. 
No protest against the proposed action was received. Subsequently, 
notice of a petition by respondent requesting that the rates be contin- 
ued in effect to August 12, 1948, was published in the Federal Regis- 
ter (12 F. R. 4080) and no interested party indicated a desire to be 
heard in the matter. This order merely continues the present rates 
in effect for an additional period. In view of the foregoing it is 
found that notice and public procedure on the proposed rule are unnec- 
essary. 

This order shall become effective on August 13, 1948. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1813) 


In re Misstsstprt Yauttey Srockxyarps, Inc., St. Louris, Missourt. 
P&S Doc. No. 1558. Decided July 27, 1948. 


Rates and Charges—Amendment of Tariff Authorizing Increase in Yardage 
Charges—Effective Date of Order 


Since the parties are agreed, respondent’s request to amend its tariff, presently 
in effect, so that it may be authorized to increase certain yardage charges, 








an 








7 A. D. MISSISSIPPI VALLEY STOCKYARDS, INC. 541 


granted, and, for good cause shown, the order is effective in less than 30 
days.* 

Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. John OC. Kappel, Jr., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act (7 
U.S. C. 181 et seg.). The respondent is now operating under an order 
issued on March 17, 1948 (7 A. D. 196) modifying and extending the 
provisions of a previous order issued on March 5, 1947 (6 A. D. 177), 
to and including April 7, 1949. 

By petition filed on June 15, 1948, respondent has requested permis- 
sion to amend its tariff so that it may be authorized to increase certain 
yardage charges. Notice of this petition was published in the Federal 
Register on July 3, 1948 (13 F. R. 3739). This notice set out in detail 
the proposed changes. No interested party has indicated a desire 
to be heard in the matter. 

On July 14, 1948, the respondent filed a motion to amend the peti- 
tion filed on June 15, 1948, so that it requests that “the Judicial Officer 
in making an order based upon the petition heretofore filed waive the 
usual thirty days required for said order to become effective and permit 
the new rates, if granted, to become effective immediately upon the 
issuance of the order relating thereto and after ten days as required 
by law.” 

On July 19, 1948, the Livestock Branch filed an answer recommend- 
ing that the petition as amended be granted. 

Inasmuch as the parties are agreed and no objection has been filed 
the order of March 17, 1948, swpra, is modified so as to authorize the 
filing of an amendment to respondents tariff providing for the assess- 
ment of the rates and charges petitioned for and set out in the Federal 
Register on July 3, 1948. 

The respondent who must prepare for and be ready to comply with 
this order on its effective date, desires to have it become effective as 
quickly as possible. All interested persons have been afforded a 
period of 15 days within which to be heard in the matter. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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for good cause allows the change on less notice. Any undue delay 
may result in adversely affecting marketing facilities. Accordingly, 
good cause is found for making this order effective in less than 30 
days. It shall become effective on the eleventh day from the date 
hereof. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1814) 


CoxBILL v. JOE SPELTS AND TORRINGTON LivEstocK CoMMIssION Com- 
PANY. P&S Doc. No. 1805. Decided July 28, 1948. 


Dismissal—Settlement Between Parties 


Where complainant by affidavit notified the Department that he had received 
payment in full satisfaction of his claim against respondents and requested 
the dismissal of this proceeding, accordingly, the complaint herein is 
dismissed. 

Mr. Everett Taylor, of Torrington, Wyoming, for complainant. Mr. Roy Petsch, 
of Torrington, Wyoming, for respondent Torrington Livestock Commission 
Company. Mr. Joe Spelts, of Idaho Falls, Idaho, pro se. Mr. Jerome 8. 
Ducrest, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


In the complaint filed herein, the complainant requested reparation 
from the respondents in connection with a shipment of cattle con- 
signed by the complainant to the Torrington Livestock Commission 
Company for sale at Torrington, Wyoming, and sold by this company 
to Joe Spelts. After the complaint was filed, the complainant by affi- 
davit dated July 10, 1948, notified the Department that he had received 
payment from Joe Spelts in full satisfaction of his claim against the 
respondents and requested the dismissal of this proceeding as to 
both respondents. 

Accordingly, the complaint herein is dismissed. Copies hereof shall 
be served upon the parties by registered mail or in person. 





FLAN RIS TE 


SEP IER EE RLY CEI SHR RPE SIT OIRO PEG SI 


7 A.D. BOSTON TOMATO CO., INC. Vv. JAMES THOMAS & CO., INC. 543 


(A. D. 1815) 


Boston Tomato Company, Inc. v. James THoMAs AND Company, INc. 
PACA Doc, No. 4823. Decided July 2, 1948. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that it sold a quantity of tomatoes to respondent, 
and the latter accepted delivery but failed to pay the purchase price, and 
respondent failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint, and respondent’s failure to pay the agreed purchase price was a 
violation of the act for which reparation should be awarded complainant 
in the amount of the purchase price.* 


Messrs. Donovan & Higgins, of Boston, Massachusetts, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a et seg.), wherein 
the plaintiff seeks an award in the amount of $81.25, representing the 
purchase price of 25 lugs of tomatoes sold by the complainant to the 
respondent. 

It is alleged in the complaint that the tomatoes involved were 
shipped in interstate commerce from Donna, Texas, to Boston, 
Massachusetts, in car MDT-20521; that on the 27th day of May 
1947, the complainant had only one car of tomatoes on the floor 
of the Boston Market Terminal and that the said tomatoes were un- 
loaded from car MDT-20521. Complainant avers that on May 27, 
1947, it sold and respondent bought, under an oral contract, 25 lugs of 
tomatoes, 6 x 7 size, at $3.25 f. o. b. Boston Market Terminal floor, 
at a total sale price of $81.25 and that on said date the commodity was 
inspected on the floor of the Boston Market Terminal by the respond- 
ent prior to the agreement of sale and was accepted by the respondent 
on said date. It is further alleged that the complainant delivered 
from the floor of the Boston Terminal Market on May 27, 1947, 25 lugs 
of tomatoes, 6 x 7 size, which had been unloaded from car MDT-20521, 
and that between the time of acceptance by the respondent and the 
delivery of the tomatoes to the respondent’s truckman, a representative 
of the respondent was present at all times and that respondent accepted 
the commodity in compliance with said contract of sale and has since 
failed and refused to pay the complainant the agreed purchase price. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisious.—Ed. 
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An informal complaint was filed by the complainant on June 13, 
1947. Formal complaint was filed on July 21, 1947. A copy thereof 
was served by registered mail on the respondent and it was notified 
that failure to file an answer thereto within the 20-day period per- 
mitted would be deemed to be a waiver of hearing and an admission 
of the allegations of the complaint. Copies of the report of investiga- 
tion were served on the parties by the Fruit and Vegetable Branch by 
registered letters dated September 9, 1947. Copies of a supplemental 
report of investigation were served upon the parties by letters from 
the Branch dated October 2, 1947. The respondent has failed to an- 
swer the complaint filed against it. The proceeding, therefore, is being 
disposed of upon the basis of the respondent’s default and in accord- 
ance with § 47.8 (c) of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, the Boston Tomato Company, Inc., is a corpora- 
tion whose business office address is 40 Commercial Street, Boston, 
Massachusetts. 

2. Respondent, James Thomas and Company, Inc., is a corporation 
whose business address is 338 Market Street, Lowell, Massachusetts. 
At the time of the transaction involved herein respondent was licensed 
under the Perishable Agricultural Commodities Act, 1930. Respond- 
ent’s license expired January 18, 1948, and was not renewed. 

3. Car MDT 20521, containing 780 lugs of tomatoes, was waybilled 
from Donna, Texas, on May 16, 1947. The freight bill shows the con- 
signee as “Boyce, Boyce and Bottom, advise Boston Tomato Company 
(ADV No. 1964).” The car arrived at the Boston, Massachusetts, 
freight terminal at 8:50 p.m. on May 26,1947. It was released by the 
freight terminal agent at 6 a. m. on May 27, 1947. 

4. On May 27, 1947, the tomatoes were unloaded from car MDT 
20521 to the floor of the Boston Market Terminal and were offered for 
sale by the complainant. 

5. On May 27, 1947, the only tomatoes which complainant had on 
the floor of the Boston Terminal Market were those unloaded from 
car MDT 20521. 

6. On May 27, 1947, the complainant sold and the respondent bought, 
under an oral contract and in the course of interstate commerce, 25 
lugs of tomatoes, unloaded from car MDT 20521, at $3.25 f. o. b. Boston 
Market Terminal floor, or for a total purchase price of $81.25. 

7. On May 27, 1947, the commodity was inspected on the floor of 
the Boston Market Terminal by the respondent prior to the agreement 
of sale and delivery was accepted by the respondent on that date. 
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8. From the time of inspection and acceptance of the tomatoes by 
respondent and their delivery to respondent’s truckman, a representa- 
tive of respondent was present at all times. 

9. Respondent has failed and refused to pay complainant the agreed 
purchase price. 

10. The complaint was filed within nine months after the cause of 
action accrued. 

CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint. § 47.8 (c) of the 
rules of practice (10 F. R. 2212). 

The admitted facts are that respondent bought 25 lugs of tomatoes 
from complainant at an agreed price of $81.25, that respondent ac- 
cepted delivery of the tomatoes, and that respondent has failed to 
pay complainant the purchase price of $81.25. Respondent’s failure 
to pay was in violation of Section 2 of the act. Complainant should 
be awarded reparation in the amount of $81.25, with interest, and the 
facts should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $81.25, with interest thereon at the rate 
of 5 percent per annum from June 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1816) 


Fruir Processors, Inc. v. LeErMAN Broruers. PACA Doc. No. 4922. 
Decided July 7, 1948. 


Failure to Accept and Pay for Produce—Default—Damages 


Where complainant alleged that it delivered certain quantities of frozen rasp- 
berries to storage, in accordance with its contract with respondent, but 
respondent failed and refused to accept delivéry and pay for the produce, 
and where respondent failed to file an answer to the complaint, held, that 
failure to answer constituted an admission of the facts alleged in the com- 
plaint, and respondent’s failure to accept and pay for the raspberries ten- 
dered was in violation of the act, for which reparation should be awarded 
complainant in the amount of the difference between the contract price and 
the amount realized on resale.* 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. Myron H. Wolcott, of St. Joseph, Michigan, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C., 1940 ed., 499a et seg.). The com- 
plaint states that a contract was entered into for the sale by com- 
plainant to respondent of designated quantities and packs of frozen 
red raspberries to be delivered f. 0. b. cold storage. It is alleged that 
respondent accepted and paid for one shipment made under the con- 
tract, but that respondent refused to take delivery or pay for three 
additional deliveries of raspberries made to cold storage by com- 
plainant. Thereafter in order to mitigate damages complainant re- 
sold the merchandise which had been tendered for delivery. Repara- 
tion in the amount of $14,610.55 is claimed, which sum is said to 
represent the difference between the contract price of the produce 
delivered to cold storage by complainant and the net proceeds real- 
ized by complainant on resale of the merchandise. 

A copy of the report of investigation was served upon the com- 
plainant on March 12, 1948. A copy of the report of investigation, 
together with a copy of the complaint, was served upon the respondent 
on March 10, 1948. At the same time, and as a part of such service, 
the respondent was notified by registered mail that failure to file an 
answer to the complaint within 20 days would be deemed to be an ad- 
mission of the facts alleged in the complaint. No answer has been 
filed. Accordingly, the case is disposed of on the basis of respondent’s 


default. 
FINDINGS OF FACT 


1. Complainant, Fruit Processors, Inc., is a corporation whose post 
effice address is 1207 Ann Street, St. Joseph, Michigan. 

2. Respondent is a partnership composed of Harry Lerman, Samuel 
Lerman, and Myer Lerman, doing business as Lerman Brothers, whose 
post office address is 4th Street and Virginia Avenue, Southwest, 
Washington, D.C. At the time of the transactions herein complained 
of respondent was licensed under the Act. 

3. On or about July 5, 1946, complainant and respondent, by its 
agent, the W. J. A. Dietrich Co. of Baltimore, Maryland, entered into 
a contract, in the course of interstate commerce, for the sale by com- 
plainant to respondent of the following described produce: 

1,500 cases, 12/2# (36,000 pounds) Frozen red raspberries, 5 x 1, at 39 cents 
per lb. 
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1,500 cases, 24/16-0z. (36,000 pounds) Frozen red raspberries, 5 x 1, at 40 
cents per lb. 
600 cans, 30-pound tins, Frozen red raspberries, 5 x 1, at 35 cents per Ib. 

The total sale price of the three lots of raspberries was $31,140, f. 0. b. 
Chicago. 

4. The contract of sale provided that delivery of the merchandise 
was to be made by complainant to the warehouse of Swift and Com- 
pany at Union Stockyards, Chicago, Illinois, with the first month’s 
storage and handling charges to be paid by the complainant and sub- 
sequent storage and handling charges to be paid by respondent. 

5. The terms of sale were net cash, sight draft with warehouse trans- 
fer order attached, through the American Security and Trust Com- 
pany, 7th and E Streets, Washington, D. C, 

6. At the time of sale the 600 30-pound tins of frozen red raspberries 
were already in storage at the designated shipping point. 

7. Respondent requested that red raspberries be packed in consumer 
containers. Upon being informed that complainant had only two- 
pound containers available, respondent volunteered to provide one- 
pound containers for one car if complainant would pack another 
carload in two-pound containers. Respondent thereafter caused a 
shipment of 240 cartons of one-pound containers to be shipped to 
complainant, Shipping costs of $148.20 on these containers were paid 
by complainant. Also, at the direction of respondent, complainant 
received two rubber stamps for imprinting the trade name “Frostee” 
and the name of Respondent as Distributor. 

8. On July 6, 1946, 600 tins of frozen red raspberries packed in 30- 
pound tins, in compliance with the terms of the contract, were shipped 
to respondennt. ‘These raspberries were accepted and paid for by re- 
spondent. 

9. On July 10, 1946, complainant shipped from loading points in 
Michigan to the designated storage point 1,087 cases (34,784 pounds) 
of 16/2# frozen red raspberries in heavy syrup. Complainant’s draft 
No. 378, for $13,565.76, was drawn on respondent on the same date. 

10. On July 12, 1946, 189 cases (6,048 pounds) of 16/2# frozen red 
raspberries in heavy syrup were shipped from loading points in the 
State of Michigan by the complainant to the designated delivery point. 
Complainant’s draft No. 510 for $2,358.72 was drawn on respondent 
on the same date. 

11. On July 25, 1946, complainant shipped 718 cartons (17,232 
pounds) of 24/1# frozen red raspberries in heavy syrup from loading 
points in the State of Michigan, to the designated point of delivery. 
Complainant’s draft No. 550 for $6,892.80 was drawn on respondent on 
the same date. 
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12. Respondent failed and refused to accept the deliveries tendered 
by complainant or to pay drafts numbered 378, 510, and 550; where- 
upon after a reasonable time, and after demand for payment and 
notification to respondent that complainant would proceed to sell the 
merchandise delivered, the complainant did proceed to resell it. 

13. The frozen red raspberries in one-pound and two-pound con- 
tainers delivered by complainant to the warehouse of Swift and Com- 
pany, at Union Stockyards, Chicago, Illinois, were resold by com- 
plainant to various purchasers. The net amount realized on said 
resales was $9,138.12. 

14. Storage charges totaling $862,01, which accrued on the produce 
subsequent to the first month of storage and up to the time of resale, 
were paid by complainant to Swift and Company. Complainant paid 
insurance charges on said produce for the same period totaling $69.38. 

15. An informal complaint was received on March 28, 1947, which 
was within nine months after the cause of action herein arose. 


CONCLUSIONS 


In accordance with § 47.8 (c) of the rules of practice (10 F. R. 2212) 
respondent’s failure to file an answer constitutes a waiver of hearing 
and an admission of the facts alleged in the complaint. 

In this case complainant and respondent, by its agent, entered into 


a valid contract for the sale by complainant to respondent of various 
quantities and packs of frozen red raspberries, to be delivered f. o. b. 
cold storage at Chicago, Illinois. One shipment under the contract 
was received and paid for by respondent. Three additional deliveries 
were made to storage by complainant, but respondent failed and re- 
fused to accept these shipments or to make payment therefor. It 
appears no further deliveries were made by complainant under the 
contract. After notice to the respondent, the raspberries which had 
been delivered to cold storage were resold by complainant. Repara- 
tion is claimed for the difference between the contract price and the 
resale price, less expenses, of those berries which had been delivered to 
storage under the contract, or $14,610.55, plus interest. It is con- 
cluded that respondent’s failure and refusal to accept and pay for the 
three shipments in question were in violation of section 2 of the Act 
for which complainant should be awarded reparation in the amount 
claimed. 'The facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $14,610.55, with interest thereon at 5 
percent per annum from August 1, 1946, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 





(A. D. 1817) 


O. B. Cuance v. Crry Propuce Company. PACA Doc. Ne. 4889. 
Decided July 9, 1948. 


Failure to Pay Balance of Purchase Price—Purchase After Inspection 


Where complainant sold a truckload of watermelons to respondent and the 
latter unloaded the melons and gave complainant $50 and a check for the 
balance of price, but respondent stopped payment on the check contending 
that complainant warranted the melons would be merchantable and that 
an inspection made shortly after payment showed they were not mer- 
chantable, held, that complainant made no warranty concerning the melons 
and, since respondent unloaded, counted and examined the melons prior 
to payment, respondent was bound by its inspection and reparation is 
awarded complainant for the balance of the purchase price.* 


Mr. O. B. Chance, of Winter Haven, Florida, complainant pro se. City Produce 


Company of Miami, Florida, respondent pro se. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). In the 
formal complaint filed December 22, 1947, complainant seeks an award 
of reparation for the balance of the purchase price of a truckload 
of watermelons sold to respondent. A copy of the formal complaint 
and a copy of the report of the investigation made by the Depart- 
ment were served upon respondent on January 16, 1948. A copy of 
the report of investigation was served upon complainant on the same 
day. Respondent filed an answer on February 16, 1948. 

Since the amount involved in this proceeding does not exceed $500, 
the shortened method of procedure is used. In accordance with sec- 
tion 47.20 of the rules of practice, the parties requested that their 
pleadings with attached exhibits be accepted as statements of fact 
for evidentiary purposes. 

The formal complaint is signed and sworn to by complainant. It 
alleges, in substance, the following: on August 7, 1947, complainant 
purchased two truckloads of watermelons at Laurel Hill, North Caro- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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lina, and he and his drivers loaded them from the field into the trucks; 
the melons were driven to the Dade County Growers Market at Miami, 
Florida, where complainant proposed to offer them for sale; early 
on the morning of August 9, 1947, Hymie Swerdlin, respondent’s 
agent, approached complainant’s trucks, examined the melons on one 
of the trucks and offered to purchase them at 60 cents per melon; 
complainant estimated that there were 625 melons in the load; the 
melons were driven to respondent’s place of business at approximately 
3:00 a.m.; Swerdlin and his helpers unloaded, inspected and counted 
the melons and cut 16 of them for examination, and made no com- 
plaint as to quality or condition; Swerdlin paid complainant $50 and 
gave him a check for $325; and complainant presented the check for 
payment on August 23, 1947, but it was returned to complainant un- 
paid because respondent had stopped payment thereon. 

Attached to the formal complaint are the affidavits of complainant 
and the two truck drivers. The drivers appear to have been present 
at the time of the negotiations between complainant and respondent, 
and they support complainant’s statements concerning the contract 
between complainant and respondent. Among other exhibits is the 
respondent’s purchase slip dated August 9, 1947, showing a “Cash 
Purchase” from complainant of 625 melons at 60 cents each, and a 
check signed by Swerdlin for $325 on which the words “STOP PAY- 
MENT” are stamped. This check dated August 9, 1947, contains a 
number of indorsements on the reverse side, and appears to have been 
presented for payment on August 23, 1947. 

In the sworn answer, respondent alleges that one melon was sampled 
upon arrival of the truck at its place of business but no further in- 
spection was then possible because of other sales activity; that re- 
spondent ‘advised complainant the sale would be consummated if the 
melons proved merchantable upon a more thorough inspection; that 
a few melons from the back of the truckload were then examinned 
and found to be merchantable, and respondent agreed to pay $375; 
that on later inspection it was found that the melons were unmer- 
chantable and respondent requested the driver to remove them from 
the premises, which request was refused ; and that respondent advised 
complainant by telephone of the condition of the melons and offered 
one-half of the agreed price for $187.50, less the $50 already paid to 
complainant. 

During the investigation of the informal complaint received Sep- 
tember 15, 1947, respondent forwarded a certificate from the City 
of Miami Incinerator, dated August 15, 1947, pertaining to the de- 
struction of 430 melons brought to the incinerator by respondent. 
Complainant questioned whether the melons destroyed were those 
purchased from complainant. The truck drivers stated in their affi- 
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davits that they saw a number of melons in poor condition on re- 
spondent’s premises at the time of the sale of the melons involved 
herein to respondent. 

FINDINGS OF FACT 


1. Complainant, O. B. Chance, is an individual whose address is 
1404 Fifth Street, N. E., Winter Haven, Florida. 

2. Respondent is an individual, Libby S. Fisher, doing business 
as City Produce Company, whose address is 2143 N. W. 12th Avenue, 
Miami, Florida. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. On August 7, 1947, complainant purchased a truckload of water- 
melons, exceeding 625 in number, at Laurel Hill, North Carolina. The 
melons were shipped in interstate commerce by truck to Miami, 
Florida, where they arrived early the morning of August 9. 

4. Shortly after arrival of the truck at Miami, Hymie Swerdlin, 
acting on behalf of respondent, approached complainant, examined 
the melons, and agreed to purchase them at 60 cents each. Swerdlin 
then requested complainant to drive the truckload of melons to re- 
spondent’s place of business. Swerdlin and other employees of re- 
spondent, unloaded, counted, and inspected the melons, cutting ap- 
proximately 15 in the process thereof. Complainant made no war- 
ranties or representations to Swerdlin with respect to the quality or 
condition of the 625 melons unloaded and accepted. 

5. Pursuant to the contract, Swerdlin gave complainant $50 and 
a check for the balance of $325. Before the check was presented for 
payment on August 23, 1947, respondent stopped payment on the 
check. Complainant paid the bank a $2 protest fee. 

6. The formal complaint was filed on December 22, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding, complainant contends that respondent purchased 
the truckload of melons on the basis of its own inspection. Respondent 
admits purchasing the melons but denies, in effect, that it purchased 
in reliance upon its own limited inspection of the load, contending 
that complainant warranted the melons were merchantable and that 
they were bought on the basis of such warranty. 

Complainant’s version of the transaction, contained in an affidavit 
attached to the complaint, is that Swerdlin examined and agreed to 
purchase the truckload of melons shortly after arrival at Miami on 
August 9, 1947; that the truck was driven to respondent’s store where 
it remained from 3 a. m. to 10 a. m.; and that during this period, 
while the melons were being unloaded and counted, Swerdlin examined 
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melons from various sections of the load, cut a number of them and put 
them on display for prospective customers, and sold 50 melons to one 
buyer and loaded 25 more in respondent’s truck for delivery to other 
buyers. Complainant states further in the affidavit that after the 
unloading of the melons, the time being fixed at about 10 a. m., Swerd- 
lin gave complainant $50 in cash and had respondent’s bookkeeper 
deliver to complainant shortly thereafter a check, signed by Swerdlin, 
for the balance of the purchase price. The foregoing statements of 
complainant are substantiated by affidavits of the two truck drivers. 

On the other hand, respondent contends that Swerdlin agreed to 
purchase the load only if the melons proved merchantable; that Swerd- 
lin was not present during the unloading; that he signed a blank 
check and left it with respondent’s bookkeeper for completion and 
delivery to complainant after the melons were unloaded and counted ; 
and that he did not discover the alleged poor quality of melons until 
after his return and after payment had been made to complainant. 
Respondent admits that Swerdlin inspected some of the melons on 
the truck, but contends there was fraudulent loading in that poor 
melons were topped by good ones. 

It seems clear that respondent was unwilling to accept any repre- 
sentation from complainant, either as to quality or count. This is 
evidenced by the fact that respondent withheld payment until after 
the melons were unloaded and counted. In view of this attitude, it is 
difficult to believe that respondent actually paid complainant until it 
was satisfied that it had made a good purchase. Even in the absence 
of Swerdlin, the person authorized to count and report the number 
of melons unloaded would have seen the condition of the melons, if 
they were as bad as respondent contends, and, no doubt, would have 
told respondent of that fact. The evidence justifies the conclusion 
that the respondent’s allegations of warranty and fraudulent loading 
are without merit. 

By respondent’s own admission, some of the melons were inspected 
before payment and it follows that the purchase was based solely upon 
respondent’s judgment as to the condition of the melons. After in- 
spection of a part of the produce and opportunity to inspect fully, the 
buyer is bound by his inspection and cannot complain of defects such 
as respondent stated were evident a short time after the sale. Leef- 
Schniebolk Company v. Philip Termini, 5 A. D. 382. Where the object 
of sale is in the presence of the parties and is capable of inspection by 
the buyer, there is no implied warranty of quality. 7’ampa Shipbuild- 
ing & Engineering Co. v. General Construction Co., 43 F. 2d 309 
(C.C. A. 5th, 1930). 

Respondent’s failure to pay to complainant the balance of the pur- 
chase price of the truckload of watermelons was a violation of section 
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2 of the act. Reparation should be awarded complainant in the 
amount of $327, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
complainant, as reparation, $327, with interest thereon at 5 percent per 
annum from August 28, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1818) 


Tue Barrimore Fruir anp Propuce Association, Inc. v. PENINSULA 
Propuce Company. PACA Doc. No. 4966. Decided July 14, 1948. 


Failure to Pay Purchase Price—Assignment—Effect of Failure to File Answer— 
Default 


Where respondent purchased and accepted delivery from complainant’s assignors 
of several lots of produce but has failed ever since to pay the purchase prices 
therefor and failed to answer the complaint although it admitted liability 
during an investigation by the Department, it is held that failure to answer 
constituted an admission of the truth of the allegations in the complaint and 
reparation is awarded complainant for the sum of the contract purchase 
prices with interest.* 

The Baltimore Fruit & Produce Assn., Inc., of Baltimore, Maryland, complainant 
pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial O ficer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.), for the recovery of repara- 
tion in the amount of $214.27, representing the purchase price of nine 
lots of perishable agricultural commodities purchased by respondent 
from the S. A. Rice Company and the McCready Commission Com- 
pany of Baltimore, Maryland, and thereafter transported to Seaford, 
Delaware. These claims were subsequently assigned by the creditors 
to complainant for value received. 

An informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on September 15, 1947, and a formal 
complaint was filed on April 7, 1948. A copy of the report of inves- 
tigation was served on complainant by registered mail on May 6, 1948. 
A. copy of the formal complaint and a copy of the report of investiga- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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tion were likewise served on respondent on May 10, 1948. At the 
same time and as a part of such service respondent was notified in 
writing that an answer to the complaint should be filed within 20 
days after receipt of such notice and that, in accordance with 
§ 47.8 (c) of the rules of practice, failure to file an answer would be 
deemed to be an admission of the allegations of the complaint. No 
answer to the complaint has been filed by respondent, however, and 
this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, The Baltimore Fruit and Produce Association, 
-Inc., is a corporation whose address is 301 South Hanover Street, 
Baltimore 1, Maryland. 

2. Respondent, Preston Hope, is an individual who, at the time of 
the transactions involved herein, was trading at Seaford, Delaware, as 
the Peninsula Produce Company, and conducting such business as re- 
quired him to be licensed under the Perishable Agricultural Commodi- 
ties Act, 1930, although he was not so licensed. 

3. During the month of January, 1947, in the course of interstate 
commerce, respondent contracted to purchase from the S. A. Rice 
Company of Baltimore, Maryland, the following perishable agricul- 
tural commodities at the prices stated : 


January 2, 1947: 1 Crate of strawberries at $11.52__----_.--.---____---- $11. 52 
January 2, 1947: 10 Baskets of Rome Beauty apples at $2.75_-_-_---_-__ 27. 50 
January 2, 1947: 4 Baskets of sweet potatoes at $3.00___.__.___--______-- 12. 00 
January 20, 1947: 10 Baskets of apples at $2.50____-_.-.._----.-__...-.- 25. 00 

RN a a ee ee 76. 02 


This produce was purchased after inspection at Baltimore, Maryland, 
by respondent who thereafter took delivery and transported it in inter- 
state commerce to Seaford, Delaware. Respondent has failed ever 
since to pay any part of the contract purchase price therefor and the 
claim of S. A. Rice Company was subsequently assigned for value to 
complainant. 

4. During the month of January, 1947, in the course of interstate 
commerce, respondent contracted to purchase from the McCready 
Commission Company of Baltimore, Maryland, the following perish- 
able agricultural commodities at the prices stated : 


January 15, 1947: 25 lugs tomatoes at $2.75_- a al aaa ot 
January 20, 1947: 15 sacks cabbage at $2.00 = Z ; _. 80.00 
January 20, 1947: 10 boxes of oranges at $2.75 __- 27. 50 
January 23, 1947: 8 baskets beans at $3.00 ; os - oe . 9.00 
January 23, 1947: 1 basket peppers at $3,00_-_- ikon alee ieee disaae. 
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This produce was purchased after inspection at Baltimore, Maryland, 
by respondent who thereafter took delivery and transported it in 
interstate commerce to Seaford, Delaware. Respondent has failed 
ever since to pay any part of the contract purchase price therefor and 
the claim of McCready Commission Company was subsequently as- 
signed for value to complainant. 

5. Informal complaint was filed on September 15, 1947, which was, 
as to each transaction, within nine months after the cause of action 
accrued. 

CONCLUSIONS 


While respondent’s failure to file an answer constitutes an admission 
of the allegations of the complaint, it should be noted also that, during 
the investigation, respondent expressly admitted indebtedness for 
the produce in the full amount claimed and expressed an intention to 
pay for it as soon as possible but no payment has been made. 

The failure and refusal of respondent to pay complainant’s assignors 
or complainant for the produce purchased from the assignors con- 
stitutes a violation of section 2 of the act. The claim having been 
assigned to complainant, reparation should be awarded to complainant 
for the full amount of the claims, or $214.27, with interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $214.27, with interest thereon at 5 per- 
cent per annum from February 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person. 


(A. D, 1819) 


In re Auwerr Kranson. PACA Doc. No. 4896. Decided July 19, 
1948. 


Revocation of License—Wilful and Flagrant Violation of Act—Repeated 
Failure to Pay Promptly and Fully—Effect of Failure to File Answer— 
Default 


Where, in a disciplinary proceeding, the complainant alleged that respondent 
purchased numerous lots of fresh fruits and vegetables in interstate com- 
merce and failed to pay therefor, and no answer has been filed or oral 
hearing requested by respondent, it is held, that because of respondent's 
failure to file an answer to the complaint he is deemed to have admitted 
the material facts alleged therein and waived the right to an oral hearing, 
und that respondent’s repeated failure to pay promptly and fully for 
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perishable agricultural commodities purchased by him constitutes a wilful 
and flagrant violation of the act for which his license should be revoked 
and the facts and circumstances published.* 


Mr. John T. Pearson, of Washington, D. C., for Fruit and Vegetable Branch, 


Production and Marketing Administration. Mr. Earl J. Smith, Hearing 
Hxaminer. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act (7 U. S. C. 1940 ed. 499a et sey.) instituted by a 
complaint filed March 3, 1948, by T. C. Curry, Chief, Regulatory 
Division, Fruit and Vegetable Branch, Production and Marketing 
Administration. It was alleged in the complaint that the respondent, 
Albert Kranson, purchased numerous lots of fresh fruits and veg- 
etables in interstate commerce and failed to pay therefor, in violation 
of section 2 of the act. 

Service of the complaint was duly acknowledged by the respondent. 
No answer thereto has been filed or oral hearing requested, and, there- 
fore, the respondent is deemed to have admitted the material facts of 
the complaint and waived the right to an oral hearing.!. An exam- 
iner’s report to this effect was issued on May 7, 1948. Service of the 
report was made in accordance with section 47.4 of the rules of prac- 
tice. No exceptions to the report were filed. 


FINDINGS OF FACT 


1. The respondent, Albert Kranson, of Wilkes-Barre, Pennsylvania, 
is an individual who, at all times mentioned herein, was engaged in 
the business of buying and selling perishable agricultural commodi- 
ties in interestate commerce. 

2. License No. 111173 was issued to the respondent on November 26, 
1947, under provisions of the act and is now in effect. 

3. In interstate commerce and by oral agreement made February 
19, 1947, with Pomona Citrus Packers, Pomona Park, Florida, re- 
spondent purchased 175 boxes (134 bushels each) of oranges at $2.75 
f. o. b. loading point. At the time of purchase, respondent presented 
his personal check drawn on the First National Bank, Kingston, 
Pennsylvania, giving his assurance to the seller that he had ample 
funds in this bank to pay the check, whereas the check was returned 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

1 Sections 47.30 (b) and 47.32 of the rules of practice governing proceedings under the 
act (12 F. R. 1025; 7 CFR, 1945 Supp., 47.82). 
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unpaid and inquiry has disclosed that as of February 19, 1947, respond- 
ent had overdrawn his account in the aforesaid bank and at no subse- 
quent date did he have sufficient funds in this bank to pay the check 
$481.25 which he presented to the seller. 

4. On or about June 2, 1947, respondent purchased in interstate 
commerce at Weirsdale, Florida, from C. O. Young, representing 
Young’s Produce Company, Columbus, Ohio, one truckload of 800 
watermelons at the agreed f. o. b. shipping point price of $1 per melon, 
or for $800. On the agreed price respondent has paid the sum of $70, 
leaving unpaid a balance of $730 which, although due and payable, 
respondent had failed or refused to pay as of January 5, 1948. 

5. On or about December 8 and December 9, 1947, respondent pur- 
chased in interestate commerce from Oakfield and Elba Growers, Inc., 
Elba, New York, two truckloads of cabbage, consisting of 400 sacks 
each, for the net sums of $900 and $800 delivered; and in payment 
thereof respondent tendered his personal checks for $900 and $800, 
each drawn on The Capital Bank and Trust Company, Harrisburg, 
Pennsylvania, both of which were returned unpaid; and inquiry has 
disclosed that respondent did not have sufficient funds to pay the 
checks and that as of January 29, 1948, he had on deposit in The 
Capital Bank and Trust Company an approximate balance of $3.08. 

6. On or about December 19 and December 29, 1947, respectively, 
respondent purchased from Frank Raziano, Batavia, New York, in 
interstate commerce, two truckloads of onions, (1) the first one con- 
sisting of 255 sacks, for the agreed net sum of $597.95 and for which 
respondent tendered his personal check drawn on The Capital Bank 
and Trust Company, Harrisburg, Pennsylvania; and (2) the second 
truckload consisting of 297 sacks for the agreed net sum of $594, 
for which respondent tendered his personal check drawn on the afore- 
said bank. Both checks were returned unpaid because of insufficient 
funds and as of January 23, 1948, respondent had paid the seller $500, 
leaving unpaid a balance of $697.07, including $5.12 in protest fees. 

7. By letter dated February 4, 1948, respondent was notified of the 
violations alleged and afforded the opportunity to demonstrate or 
achieve compliance with provisions of the act, but no reply has been 
made thereto. 

CONCLUSIONS 


Respondent’s repeated failure to pay promptly and fully for perish- 
able agricultural commodities purchased in interstate commerce as 
set forth herein constituted a wilful and flagrant violation of section 
2 of the act for which his license should be revoked and the facts and 
circumstances published, as authorized by section 8 of the act. 
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ORDER 


The license of Albert Kranson, Wilkes-Barre, Pennsylvania, under 
the Perishable Agricultural Commodities Act, is hereby revoked. 

This order shall become effective ten days after the date hereof, and 
the facts as set forth herein shall be published. 


(A. D. 1820) 
PACA Doc. No. 4730.* Decided July 21, 1948. 


Dismissal—Failure To Prove Lack of Suitable Shipping Condition 


Where complainants purchased from respondent a carload of tomatoes f. 0. b. 
loading point in Mexico and seek to recover damages for the alleged lack of 
suitable shipping condition, held, that evidence of the percentage of decay 
7 days after arrival of the shipment without information concerning the 
protection given the tomatoes during that period, was insufficient, and 
for lack of proof of suitable shipping condition the complaint should be 
dismissed.** 


Transaction Constituting Interstate Commerce 


Where respondent contracted to sell a carload of tomatoes which had been 
shipped from Mexico and was then in transit in the State of Arizona, held, 
that since respondent contemplated a later diversion after the sale to a point 
outside of the State of Arizona and the shipment moved, in fact, to the State 
of Missouri, the transaction was involved in interstate commerce within the 
meaning of the act.** 

Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainants. Mr. James 
V. Robins, of Nogales, Arizona, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding instituted by a formal complaint 
filed February 18, 1947, under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seqg.). The 
pertinent allegations are that complainants purchased from respond- 
ent at * * *, a carload of Mexican tomatoes for shipment to 
* * *; that respondent represented the grade as 88 percent of 
U.S. No. 1 and warranted, by implication, that the tomatoes were in 
suitable shipping condition and would ripen properly; but that the 
tomatoes delivered were excessively decayed and were improperly and 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involyed in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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fraudulently loaded. Complainants request an award of reparation 
in the amount of $1,211.50, which they allege is the loss sustained by 
reason of respondent’s breach of the contract. Hereinafter, * * * 
will be referred toas * * *, respectively. 

Respondent was served with a copy of the formal complaint and 
a copy of the Department’s report of investigation on May 10, 1947. 
In the answer filed May 26, 1947, respondent sets up a number of 
defenses: first, the transaction was not in interstate commerce because 
the tomatoes, at the time of sale, were in * * * and were to be 
divertedto * * * at * * *;second,the purchase by complain- 
ants was on the basis of the Federal inspection certificate and one 
of the agreed terms of purchase was “* * * inspection and accept- 
ance final,” which negatived all implied warranties; third, respondent 
denies that the carload was fraudulently loaded with overripe and 
decayed tomatoes in lugs concealed in the bottom and back; fourth, 
respondent denies that the lugs were so loaded or stacked in the ear 
that they could not be properly inspected and states that the shipment 
was Federally inspected at * * *. 

The amount involved exceeds $500 but the parties did not request 
an oral hearing, although they were given an opportunity to do so. 
Accordingly, the proceeding is handled under the shortened method 
of procedure as provided in section 47.20 of the rules of practice. The 
parties submitted verified statements of fact and exhibits in support 
of their respective positions. 

It appears from the record that complainants purchased the car- 
load of tomatoes from respondent on January 4, 1946. Complainants 
paid respondent the purchase price. Complainants sold the shipment, 


while moving in transit,to * * * of * * *, for a total price 
of $2,822.43 f. 0. b. shipping point in * * *, The earload arrived 
in * * * the night of January 9, 1946. On January 31, 1946, 


* * * dumped 373 lugs of the tomatoes under the supervision of 


the Unites States Custom Service. Complainants gave * * * an 
allowance of $1,211.50 from the purchase price of $2,822.43. This was 
computed by taking the average cost of the 373 lugs of $3.10, plus 
freight of 63 cents, or a total of $1,391.29, less the duty refund of 
$179.79. The award of reparation sought by complainant from 
respondent is in the amount of this allowance. 


FINDINGS OF FACT 


* & «© 


1. Complainant 
whose address is 
whose address is 


is a partnership composed of * * 


* * *,) Complainant * * * isan individual 


* 4 *# 


802623—48-——-5 
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2. Respondent is an individual, * * *, doing businessas * * *, 


whose address is * * *, At the time of the transaction involved 
herein, respondent was licensed under the act. * * *,a corporation, 
of * * *,with * * * as president, was licensed under the act 
on May 1, 1946. The corporation has assumed liability for the pay- 
ment of any reparation awarded complainants in this proceeding. 

3. On January 4, 1946, complainant * * *, acting for the joint 
account of himself and complainant * * *, talked with * * * 
concerning the purchase of tomatoes. * * * offered for sale a car- 
load of tomatoes, “Chiquita” brand, containing 910 lugs, which had 
been shipped from loading point in * * * January 3 and from 
* * * January 4, 1946, in car PFE 34703 and was then in transit. 

4,* * * gave * * * a copy of the certificate of a Federal 
inspection made of the tomatoes in car PFE 34703 at * * * on 
January 3, 1946. This certificate discloses, in part, the following: 

“Quality and condition: Tomatoes approximately 70% mature green, 138% 
turning, 17% firm ripe; generally firm, mostly smooth and well formed, some 
fairly smooth and fairly well formed. Defects range from 8% to 20%, averaging 
approximately 12%, consisting of 3% puffy, 2% shriveling, 2% worm injury, 
remainder mostly bruises or misshapen, and including in some lugs from 4% 
to 8% decay, in most lugs none, averaging 2% for lot. Grade: Averages ap- 
proximately 88% U.S. No. 1 Quality, 2% decay. 

“REMARKS: Inspection restricted to top layer of load.” 

5. Complainant * * * agreed to purchase the tomatoes at the 
price of $2.40 per lug for 570 lugs, size 6 x 6, and $1.50 per lug for 
340 lugs, size 6 x 7, or a total price of $2,395.43, f. o. b. shipping point 
in * * *, including crossing charges of $45.50 and duties of 
$471.93. The full purchase price was paid to * * *, 

6. It was requested that * * * order the carload diverted to 
* * * at * * *, in contemplation of a resale and diversion by 
* * * to a point outside the State of * * *. On or about 
January 6, * * * ordered the shipment diverted to complainant 
ea ae eo 

7. On or about January 8, 1946, * * * sold the carload, which 
was then en route,to * * *, * * * ordered the carrier to de- 
liver the shipment to the new purchaser. 

8. Car PFE 34703 arrived at the St. Louis &S. F. Ry. yards, * * * 
at 9:10 p. m., on January 9, 1946, and notice was given the * * * 
at 8:26 a.m., January 10, Complainant * * * ordered Federal 
inspection but the inspector could not locate the car, it having been 
ordered moved tothe * * * January 11. The next day, a Sat- 
urday, complainant again ordered an inspection, but it was not made 


until Tuesday, January 15. 
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9. A limited inspection of the carload of tomatoes was made by the 
Western Weighing and Inspection Bureau at 9:15 a. m., on January 
12, 1946. The report notes the following: 

“Tight bulge pack. Fairly uniform size. Good quality and color. Clean. 
Firm. None to 3% firm ripe. Slight field scars and defects noted. Fairly well 
matured. No serious defects noted. No decay found.” 

10. On January 12, 1946, * * * unloaded the tomatoes from 
the car and placed them in its warehouse in two groups depending 
upon whether the tomatoes were considered to be in good or bad con- 
dition. The Federal inspection certificate dated January 15 reads 
as follows: 


“Condition: In lot on east side of room, approximately 20 percent mature 
green, 35% turning and 45% ripe including 10% soft: average 8% shriveled; 


average 10% shoulder scars, bruises and cracks; average 3% decay. [Lot con- 


tained 424 lugs] 

“In lot in center of room, average approximately 75% ripe including 20% 
soft; average 3% shoulder scars and bruises. In many lugs no decay but in 
most lugs from 16 to 60%, average approximately 25%. Decay is Bacterial 
Soft Rot and Rhizopus Rot.” [Lot is balance of lugs unloaded except for a 
few damaged lugs] 

11. The informal complaint was filed August 23, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


In the answer to the formal complaint, respondent questioned the 
interstate character of the transaction under consideration. On this 
point, * * * relates that it is general knowledge that Mexican 
tomatoes entering the United States at * * * during December, 
January, February, and March of each year are intended for and go 
to markets in Northern, Mid-Central and Eastern States. Respond- 
ent adds that Mexican tomatoes are sold, in fact, in all the markets 
of the United States and Canada. As to this particular transaction, 
* * * states by affidavit that “I told respondent * * * that 
the car was purchased for * * * and he had diverted the car to 
* * * and changed the consignee to me so I could control it.” 
Although respondent admits that * * *, reputedly, was buying 
tomatoes for himself, * * * and firms in * * * ‘and other 
states, and that the carload was diverted to * * * under a bill 
of lading which permitted and contemplated other diversions to points 
east or west thereof, respondent states that * * * did not divulge 
the destination of the shipment and definitely did not want it to be 
known. 
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The act applies only to the marketing of perishable agricultural 
commodities in interstate and foreign commerce. Section 1 (8) of 
the act provides as follows: 

“A transaction in respect of any perishable agricultural commodity shall be 
considered in interstate or foreign commerce if such commodity is part of that 
current of commerce usual in the trade in that commodity whereby such com- 
modity and/or the products of such commodity are sent from one State with 
the expectation that they will end their transit, after purchase, in another, 
including, in addition to cases within the above general description, all cases 
where sale is * * * for shipment to another State, * * *,” 

Car PFE 34703 was shipped by respondent from * * * and 
after the saleto * * * wasdivertedto * * * and then was 
ordered diverted by * * * to * * *, Not only did the ship- 
ment move in what appears to be the normal current of commerce for 
Mexican tomatoes, but respondent contemplated, at the time of sale, 
a later diversion to a point outside of the State of * * *. The 
transaction was, therefore, in interstate commerce within the meaning 
of the act. 

It is not disputed that * * * purchased the carload of toma- 
toes from respondent after seeing the Federal inspection certificate 
issued at * * * on January 3, 1946. This certificate disclosed 
that the tomatoes were 88 percent of U. S. No. 1 grade, with 4 to 8 
percent decay, averaging 2 percent. Complainants contend that the 
tomatoes were not in suitable shipping condition when shipped be- 
cause of the condition of the tomatoes found after arrival at * * *. 

In support of its position that the tomatoes were not in suitable 
shipping condition, complainant introduced in evidence the affidavits 
ee eee! ae fe ee | eee 
tion on the point was developed also during the investigation by the 
Department and is contained in the report of investigation. From 
this material the following appears: the carload arrived at * * * 
the night of January 9, 1946; * * * states a doorway inspection 
made on January 12 revealed the tomatoes to be in good condition but, 
after removal of the two tiers of about 150 lugs, on each side of the 
doorway, the remaining lugs of tomatoes were in deplorable condi- 
tion; and * * * told * * * of the condition and * * * 
of the latter company inspected the tomatoes either in the car or in 
* * * warehouse. * * * and * * * told the investigators 
of the Department that the tomatoes were heavily decayed on Jan- 
uary 12. According to * * * the lugs of tomatoes were sorted 
on that day into two stacks, those with the most over-ripe and de- 
teriorated tomatoes being placed in the center of the warehouse. 
Complainant relies mainly upon the Federal inspection relating to 
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the lugs in the center of the warehouse and also the fact that 373 
lugs of tomatoes were dumped by * * * on January 31, 1946. 

To determine whether the tomatoes were in suitable shipping condi- 
tion, we should know their condition on or about the time of arrival. 
The tomatoes were not inspected on the day of arrival. They were 
first inspected on January 12, four days after arrival, by complainant’s 
representative, * * * ,and * * * . It is true they said the 
tomatoes were “heavily decayed”, but we have no way of knowing 
what this means in terms of percentage of decay. The first definite 
information on condition is found in the official inspection certificate 
dated January 15, which was seven days after arrival of the shipment. 
This certificate shows 45 percent ripe and an average of 3 percent 
decay in 424 lugs, and 75 percent ripe and an average of 25 percent 
decay in the remaining lugs. The record contains no information 
concerning the protection given the tomatoes during the 7-day period 
from arrival to official inspection. We would have no hesitation in 
saying that under a contract such as the one here involved, 25 percent 
decay in more than half of the lugs, on arrival, would establish lack 
of suitable shipping condition. We are not prepared to say, however, 
that such condition 7 days after arrival proves lack of suitable ship- 
ping condition, when we know nothing about the protection given the 
shipment during that 7-day period. 

The burden of proving lack of suitable shipping condition is on 
complainants. On the evidence submitted, we are of the opinfon that 
complainants have failed to sustain the burden of proof on this point. 
For lack of proof of a breach of the contract or a violation of Section 
2 of the Act, on the part of respondent, the complaint should be 
dismissed. 

ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties in person or by 
registered mail. 





(A. D. 1821) 


Harry Finerman & Co. v. H. Grick anp Company. PACA Doc. 
No. 4810. Decided July 21, 1948, 


Contract of Purchase and Sale—Failure to Pay Balance of Purchase Price— 
Implication of Price Equivalent to Reasonable Value in Absence of Agree- 
ment—Evidence—Best Evidence 


Where respondent accepted delivery of a carload of lettuce from complainant 
under agreement to accept if in satisfactory condition on arrival at a price 
to be agreed upon, and respondent thereafter remitted the net proceeds on 
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a consignment basis, in absence of agreement on price, it is held, that a price 
equivalent to the reasonable value is implied and sales made during first 
five days constitute best evidence of that value from which a margin of 
fifty cents per crate is deducted to cover losses, expenses and profits and 
reparation should be awarded on that basis after deducting payment made 
and freight charges.* 

Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Messrs. 
Joseph & Dann, of Indianapolis, Indiana, for respondent. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial O fficer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
in which complainant seeks an award for the balance of the purchase 
price of a carload of lettuce. Informal complaint was received by the 
Regulatory Division, Fruit and Vegetable Branch, on April 4, 1947, 
and a formal complaint was filed on July 8, 1947. A copy of the 
report of investigation was served on complainant on September 2, 
1947. On the same day, a copy of the formal complaint and a copy 
uf the report of investigation were served on respondent. An answer 
to the formal complaint was filed by respondent on September 22, 
1947, 

Sincetthe amount of damages claimed is Jess than $500, the proceed- 
ing is disposed of under the shortened procedure, as provided in sec- 
tion 47.20 of the rules of practice (7 CFR, 1945 Supp., 47.20). The 
pleadings, the statements submitted by the parties and the report of 
investigation constitute the record upon which determination is made. 

The complaint alleges that on or about March 22, 1947, the parties 
entered into an oral agreement whereby complainant contracted to 
sell and respondent to purchase one carload of lettuce at the agreed 
price of $2 per crate, plus $50 for top ice, or a total of $774 for the 
carload, f. o. b. shipping point. It is also alleged that respondent 
accepted delivery of the lettuce but thereafter attempted to sell the 
lettuce for the account of complainant and submitted a check to com- 
plainant in the amount of $281.09, the claimed net proceeds from 
respondent’s sale of the lettuce. Complainant accepted the check as 
part payment only and this proceeding was instituted for the recovery 
of the balance of the alleged purchase price, $492.19. 

Respondent’s answer denies the contract as alleged by complainant 
but admits receipt of the shipment and payment to complainant of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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$281.09, the net proceeds said to have been realized from the sale of 
the lettuce. Respondent’s version of the negotiations and contract are 
as follows: on March 22, 1947, Aaron Glick called complainant on the 
telephone and inquired about the availability of fancy lettuce, and 
complainant said it had a carload which had been on track about four 
days but was in good condition and complainant would divert the ship- 
ment to respondent who was to sell some and the parties would reach 
an agreement as to a price, complainant saying it would like to receive 
$2 a crate. According to respondent the lettuce received March 24, 
1947, appeared to be in good condition but due to latent diseases which 
took time to develop the lettuce was not of the quality represented by 
complainant, and respondent told complainant of the condition on 
April 1 but complainant insisted that respondent was liable for the 
price of $2 per crate. 

Respondent relies upon a number of Federal inspections which were 
made of the lettuce at Indianapolis. The certificate of the first inspec- 
tion made on March 25, 1947, discloses that the lettuce in approxi- 
mately 275 crates remaining in the car was fresh, crisp and good green 
color, with no decay, but up to 20 percent, averaging approximately 2 
percent Brown Blight affecting entire head and 10 to 20 percent, aver- 
aging approximately 5 percent Tipburn. ‘The certificate of an inspec- 
tion made March 29, 1947, of about 250 crates of the lettuce in respond- 
et’s store notes that in addition to the percentages of Brown Blight 
and Tipburn which had increased to 3 and 6 percent, respectively, 
there was from 10 to 50 percent, average approximately 25 percent, 
Spotted Wilt affecting a few heart leaves to two-thirds internal por- 
tion of heads, mostly one-fourth to one-half of heads. <A third in- 
spection dated April 7, 1947, of 105 crates of lettuce disclosed that 40 
crates in respondent’s store were affected with Bacterial Soft Rot 
generally in an advanced stage and 65 crates in cold storage averaged 
70 percent Bacterial Soft Rot, and in both lots 65 percent of the heads 
were affected by Spotted Wilt. On April 15, 1947, the 105 crates of 
lettuce were certified to be of no commercial value because practically 
all heads were completely covered with Bacterial Soft Rot in an 
advanced stage. 

The accounting rendered to complainant by respondent, dated April 
30, 1947, shows sales by respondent of 252 crates of lettuce between 
March 24 and April 10, the loss of 5 crates in resorting and the dump- 
ing of 105 crates on or after April 15. The figures show gross receipts 
of $792.85, freight charges and demurrage of $511.76, and a net of 
$281.09. 
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FINDINGS OF FACT 


1, Complainant, Harry Finerman & Co., is a partnership composed 
of Harry Finerman, Leo Goldberg and Ben Barkin whose address 
is 67 South Water Market, Chicago, Illinois. 

2. Respondent is an individual, Aaron A. Glick, trading under the 
name of H. Glick and Company, whose address is 339-345 East South 
Street, Indianapolis, Indiana. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 

3. On March 22, 1947, Leo Goldberg, acting for complainant, en- 
gaged in a telephone conversation with respondent concerning 362 
crates of lettuce which had been shipped in car PFE 63470 from load- 
ing point in California to Chicago, and had been on track at the 
latter point three or four days. It was agreed between the parties 
that complainant was to ship the carload of lettuce to respondent at 
Indianapolis, where respondent would inspect it, and if respondent 
decided to accept the shipment the parties would agree upon a price. 
Pursuant to this agreement, complainant ordered car PFE 63470 
diverted in interstate commerce to respondent. 

4. Car PFE 63470 arrived at Indianapolis the morning of March 
24, 1947. That day respondent unloaded and examined some of the 
lettuce and considered it to be of good quality. The reasonable value 
of the lettuce at the time of arrival, or shortly thereafter, was $2.98 
per crate, delivered at Indianapolis. 

5. The parties did not agree as to the price to be paid by respondent 
for the carload of lettuce. Respondent handled the lettuce and ac- 
counted to complainant on a consignment basis, paying to complainant 
the net proceeds of $281.09. Complainant accepted that amount with- 
out prejudice to its claim for more. 

6. Formal complaint was filed in this proceeding on July 8, 1947, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


There appears to be no dispute that respondent was informed by 
complainant, in their telephone conversation of March 22, 1947, of 
the true facts concerning car PFE 63470, that is, the lettuce graded 
U.S. No. 1 at shipping point, the car was shipped on March 12, and 
was on track at Chicago about four days prior to March 22. Respond- 
ent contends in its brief that complainant warranted the lettuce would 
be U. S. No. 1 grade at Indianapolis, but the answer contains no such 
allegation and no proof in support thereof has been offered. Whether 
the lettuce was U. S. No. 1 grade at destination is, therefore, 
immaterial. 





¥ 
‘ 
5 
4 
4 
3 
5 
i 





ed 


ESS 


he 
th 
ed 





5 
i 
£ 


OATS WES OER LE ME BO 


7 A.D. HARRY FINERMAN & CO. Vv. H. GLICK & CO. 567 


The principal question of fact for determination concerns the agree- 
ment of the parties in their conversation of March 22 with respect to 
the lettuce here involved. It appears from the formal complaint to 
be complainant’s position that a contract was consummated in the 
conversation for the sale of the lettuce to respondent at $2 per crate 
f.o. b. shipping point in California. It should be noted, however, that 
complainant’s letter dated April 4, 1947, addressed to the Regulatory 
Division, a copy of which is contained in the report of investigation, 
stated “I asked him $2.00 F. O. B., shipping point for this car. He 
argued about the price but told me to divert the car to him at Indian- 
apolis and if it was a good car he would pay the $2.00.” In other 
words, the original contention was the agreement to pay $2 per crate 
was subject to respondent’s inspection and acceptance of the lettuce 
at Indianapolis. Complainant’s argument is that respondent having 
accepted the shipment is liable for the alleged purchase price. 

In respondent’s answering statement, the agreement is stated to be 
that “* * * affiant was to go to work on it to sell it and that after 
affiant had unloaded a sufficient quantity of its contents to properly 
make inspection and satisfy himself of its being up to the standard 
which complainant represented it to be, that then they would get to- 
gether on a price.” 

Other than complainant’s statement that the lettuce was sold to 
respondent at a price of $2 per crate, f. o. b., there is no evidence to 
support this contention. Since the respondent denies an agreement to 
pay $2 per crate, it is concluded that complainant has failed to sustain 
the burden of proving such a contract. It is concluded, further, from 
the evidence submitted, that the parties agreed that respondent would 
accept the lettuce if it approved of the condition after arrival and the 
price would be determined later by the parties. 

The carload of lettuce was received by respondent on March 24 and 
selling was begun on that day. The first communication between 
the parties after arrival of the car was on April 1, when respondent 
called complainant and insisted the lettuce was of poor quality. 
Complainant took the position that respondent had bought the lettuce 
at $2 per crate. No agreement as to price was reached at that time or 
subsequently. Where a contract of sale is complete except for an 
agreement fixing the price, the law implies a price equivalent to the 
reasonable value of the goods. Standard Coal Co. v. Stewart, 72 Utah 
272, 269 Pac. 1014 (1928); In re Pierce, Butler & Pierce Mfg. Co., 
246 Fed. 814 (C. C. A. 24 1917). The problem, then, is to determine 
the reasonable value of the lettuce here involved. No market reports 
have been submitted, and the only evidence of value is actual sales. 
We consider sales made during the first five days as the best indication 
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of value, since value is to be determined as of the time of arrival or 
shortly thereafter. It would do violence to the apparent understand- 
ing of the parties to consider sales made after that time. 

From March 24, through March 28, respondent sold 126 crates of 
the lettuce at prices ranging from $3 to $3.75 per crate, the average 
price being $3.48 per crate. There is nothing to indicate that the 
lettuce sold during this period was not representative of the carload. 
Obviously, the reasonable value of the lettuce, in a sale to respondent, 
would be less than the $3.48 average price realized by respondent from 
the sales mentioned. Some margin must be allowed for losses in 
handling, expenses and profit. The record contains no evidence con- 
cerning respondent’s usual margin or the usual margin of other dealers 
in the Indianapolis market. While a dealer’s margin may vary, 
depending on a number of factors, it appears that a reasonable margin 
in this case would be 50 cents per crate. 

In the absence of a better basis for determining the reasonable 
market value of the carload of lettuce here involved, it is concluded 
that such value was $3.48 less 50 cents, or $2.98 per crate, delivered 
at Indianapolis. The reasonable value would thus be $1,078.76, from 
which there should be deducted freight charges of $491.72, since re- 
spondent paid the freight, leaving a net price of $587.04. Respondent 
has paid to complainant, without prejudice to complainant’s rights 
in this proceeding, the sum of $281.09, leaving a balance due of $305.95. 

Respondent argues that it was justified in accounting on a con- 
signment basis because the lettuce had a latent disease which took 
time to develop and which caused serious deterioration through no 
fault of respondent. The answer to this is that respondent knew the 
lettuce had been shipped from loading point 14 days before arrival 
of the car at Indianapolis, there was no warranty given on the part 
of complainant, and respondent appears to have accepted the lettuce 
because, after inspection, it considered the lettuce to be in good condi- 
tion. Lettuce is extremely perishable. In this case respondent made 
sales from the shipment over a period of more than two weeks, and 
105 crates were dumped on or after April 15, more than three weeks 
after arrival. Furthermore, the inspection reports indicate that at 
least some of the crates were not in cold storage at the time of inspec- 
tion, which raises a question as to whether at least a part of the 
deterioration was not due to improper storage. In any event, loss 
from delay in selling and failure to keep in cold storage should fall 
on respondent. 

From what has been said, it is concluded that respondent’s failure 
to pay complainant the reasonable value of the carload of lettuce was 
a violation of section 2 of the act. Reparation should be awarded 
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complainant in the amount of the balance due, or $305.95, with inter- 
est, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
complainant, as reparation, $305.95, with interest thereon at 5 percent 
per annum from April 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1822) 


MICHAELS AND ScHwarTz v. JOHN I. Hetser. PACA Doc. No. 4965. 
Decided July 21, 1948. 


Failure to Pay Purchase Price—Effect of Failure to File Answer—Default 


Where respondent inspected, purchased and accepted delivery of 1,200 bags of 
onions which he thereafter transported in interstate commerce to destina- 
tion but subsequently stopped payment on his check for the agreed purchase 
price, it is held, that respondent’s failure to answer the complaint is deemed 
an admission of the truth of the allegations in the complaint and constitutes 
a waiver of an oral hearing, and reparation should be awarded complainant 
in the full amount of the contract purchase price with interest, and the facts 
should be published.* 


Messrs. Michaels & Schwartz, of Rochester, New York, complainant pro se. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.). Informal 
complaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on November 5, 1947. A formal complaint was filed on March 
26, 1948, alleging that on October 11, 1947, respondent inspected and 
purchased 1,200 bags of onions from complainant at the agreed price 
of 47 cents per bag, or $564 for the shipment, and that respondent took 
delivery of the onions at loading point in Prattsburg, New York, and 
transported them to Selinsgrove, Pennsylvania. It is further alleged 
that on taking delivery of the onions, respondent gave complainant 
his check for the full amount of the agreed purchase price but that 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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respondent thereafter stopped payment on the check and has failed 
ever since to pay complainant any part of the agreed purchase price 
for these onions. 

A copy of the report of investigation made by the Branch was served 
on complainant on May 7, 1948. <A copy of the report and a copy of 
the complaint was served on respondent May 14, 1948. In a letter 
which accompanied the formal complaint when it was served upon 
respondent, it was explained that failure to answer within 20 days 
after receipt of such notice would constitute a waiver of oral hearing 
and would also be deemed to be an admission of the truth of the state- 
ments made in the complaint, as provided in the rules of practice 
(7 CFR, 1945 Supp., 47.8 (c)). Notwithstanding such notice, 
respondent has failed to answer the complaint which, therefore, is 
disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Margaret Michaels 
and Nat Schwartz, trading as Michaels and Schwartz, whose address 
is No. 1, Lamont Place, Rochester, New York. 

2. Respondent, John I. Heiser, is an individual whose address is 
Selinsgrove, Pennsylvania. At the time of the transaction involved 
in this proceeding, respondent was not licensed but was subject to 
license under the act, and he subsequently applied for such license. 

3. On or about October 11, 1947, respondent inspected and con- 
tracted to purchase from complainant, in the course of interstate com- 
merce, 1,200 bags of onions, each bag containing approximately 10 
pounds of onions, at the agreed price of 47 cents per bag, or $564 for 
the lot f. o. b. complainant’s warehouse in Prattsburg, New York. 
Respondent thereafter took delivery of the onions and transported 
them to Selinsgrove, Pennsylvania. 

4. At the time of taking delivery of the onions, respondent gave 
complainant a check for the full amount of the agreed purchase price 
but thereafter stopped payment on this check, claiming that consider- 
able damage was found when the shipment was unloaded. No proof 
has been submitted in support of the claimed loss from damaged 
onions. Resporident has failed, neglected and refused ever since to 
make its check good or to pay complainant any part of the agreed 
purchase price for the onions involved in this proceeding. 

5. The formal complaint was filed on March 26, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of oral hearing and an admission of the facts alleged in the 
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complaint. Section 47.8 (c) of the rules of practice (7 CFR, 1945 
Supp., 47.8 (c)). It is concluded, therefore, that respondent’s fail- 
ure to pay complainant the full amount of the contract purchase price 
for the onions involved in this proceeding was, and is, in violation 
of section 2 of the act. Complainant should be awarded damages 
in the full amount of the contract purchase price of $564, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $564 with interest thereon at 5 per- 
cent per annum from October 11, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1823) 
PACA Doc. No. 4967.* Decided July 22, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that claim 
against respondent has been settled. 


Mr. David Siskind, of New York, New York, for complainant. Respondent pro se. 
Mr. John T. Pearson, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.), for the recov- 
ery of the contract purchase price of $1,869.10 for an interstate car- 
load shipment of cantaloups purchased by respondent from complain- 
ant on June 17, 1946. Respondent accepted delivery of the shipment 
on its arrival at * * * but refused to pay the contract purchase 
price therefor. Respondent did not file an answer but negotiated with 
complainant whose attorney has advised that the controversy has been 
settled. Accordingly, the complaint filed in this proceeding is hereby 
dismissed. 

Service hereof shall be made on the parties by registered mail or 
in person. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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(A. D. 1824) 
PACA Doc. No. 4928.* Decided July 28, 1948. 


Dismissal—Settlement Between Parties 
Complaint for reparation dismissed at request of complainant and notification 
that the claim against respondent has been settled. 
Mr. John P. Walsh of New York, New York, for complainant. Mr. Philip Prosk, 
of Bronx, New York, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSAL ORDER 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U. S. C., 1946 ed., 499a et seg.). On January 26, 
1948 complainant filed its complaint seeking to recover the unpaid pur- 
chase price of 250 stems of ripe bananas alleged to have been sold to 
respondent. On April 9, 1948 respondent filed an answer in the 
case admitting that it owed $167.00 in connection with the claim, but 
otherwise denying liability. 

The complainant, by letter dated July 19, 1948, has notified the De- 
partment that it has entered into a settlement agreement with re- 
spondent’s attorney, and has requested cancellation and termination 
of the proceeding. 

Accordingly, the complaint herein is dismissed. Copies hereof 
shall be served upon the parties by registered mail or in person. 


(A. D. 1825) 


A. Fine, Inc. v. Duane Propuce Corporation. PACA Doc. No. 
4946. Decided July 28, 1948. 


Failure to Pay Purchase Price—Effect of Failure to File Answer—Default 


Where it is alleged that respondent failed and refused to pay for certain lots 
of mushrooms, special mushrooms and escarole delivered to it by com- 
plainant, and where respondent failed to file an answer to the complaint, 
Held: respondent’s failure to answer constitutes an admission of the allega- 
tions of the complaint, and respondent’s failure to pay is a violation of § 2 of 
the act for which reparation should be awarded complainant.** 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, 
for complainant. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judician Officer. 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions,—Ed. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C., 1946 ed., 499a et seg.). Complainant seeks 
to recover, as reparation, the unpaid purchase price of certain lots of 
mushrooms, special mushrooms, and escarole alleged to have been 
delivered by it to respondent. 

Formal] complaint was filed on February 26, 1948. A copy of the 
report of investigation was served upon complainant on March 26, 
1948. A copy of the formal complaint, together with a copy of the 
report of investigation, was served upon respondent on the same date, 
On such date, and as a part of such latter service, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days and that, in accordance with section 47.8 (c) of the 
rules of practice, failure to file an answer would be deemed to be an 
admission of the allegations of the complaint. No answer to the com- 
plaint has been filed by respondent, and the proceeding is disposed of 
on the basis of such default. 


FINDINGS OF FACT 


1, Complainant, A. Fine, Inc., is a corporation whose post office 
address is 330 Washington Street, New York City, New York. 

2. Respondent, Duane Produce Corporation, is a corporation whose 
post office address is 220 Duane Street, New York City, New York. 
At the time of the transactions herein complained of, respondent was 
licensed under the act. 

3. On or about November 26, 1947 complainant sold and delivered 
to respondent, in the course of interstate commerce, one lot of special 
mushrooms at a sale price of $141.00. Between the dates of December 
23, 1947 and January 5, 1948, complainant sold and delivered to re- 
spondent, in the course of interstate commerce, various lots of mush- 
rooms, special mushrooms, and escarole, at a sale price of $375.70. 
The total price of the produce delivered by complainant as aforesaid 
was $516.70. The said produce sold to respondent had been purchased 
by complainant in the States of Florida and Pennsylvania, and was 
delivered by complainant to respondent at its place of business ip 
the State of New York. 

4. Respondent, though requested to do so, has failed and refused 
to pay complainant for the produce delivered by complainant, or for 
any part thereof. 

5. The formal complaint was filed on February 26, 1948, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the allegations of the complaint. Sec. 47.8(c) of the 
Rules of Practice (10 F. R. 2212). 

It is concluded that respondent’s failure to pay for the produce 
delivered to it by complainant was, and is, a violation of Section 2 
of the act. Reparation should be awarded complainant in the amount 
of $516.70, with interest, and the facts should be published. 


ORDER 


- Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $516.70 with interest thereon at 5 per- 
cent per annum from January 15, 1948 until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 1826) 


Boptne Propuce Company v. GREATER SALT Lake Propuce Company, 
Inc. PACA Doc. No. 4955. Decided July 28, 1948. 


Failure to Pay Purchase Price—Effect of Failure to File Answer—Default 


Where complainant alleged it sold and delivered five carloads of mixed vegetables 
to respondent, but that respondent failed to pay therefor, and where respond- 
ent failed to file an answer to the complaint, Held: respondent’s failure to 

answer constitutes an admission of the allegations of the complaint, and 

respondent’s failure to pay is a violation of section 2 of the act for which 


reparation should be awarded complainant.* 


Messrs. Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mrs. Ilene M. Crigler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S. C. 1946 ed., 499a et seg.) Reparation is 
sought by complainant for the unpaid purchase price of five carloads 
of mixed vegetables alleged to have been sold and delivered to 
respondent. 

Formal complaint was filed on March 15, 1948. A copy of the report 
of investigation was served on complainant on April 26, 1948. A 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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copy of the formal complaint, together with a copy of the report of 
investigation, was served on respondent on the same date. At the time 
of service of the documents on the parties, respondent was notified in 
writing that an answer to the complaint should be filed within 20 
days, and that failure to file an answer within the prescribed period 
would, in accordance with Section 47.8 (c) of the Rules of Practice, 
be deemed to be an admission of the allegations of the complaint. No 
answer has been filed by respondent, and the case is disposed of on the 
basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Company, is a corporation whose 
post office address is Box 1592, Phoenix, Arizona. 

2. Respondent, Greater Salt Lake Produce Company, Inc., is a 
corporation whose post office address is 679 Second Avenue, Salt Lake 
City 3, Utah. At the time of the transactions herein complained of, 
respondent was licensed under the act. 

3. Between December 22, 1947 and January 6, 1948, in the course 
of interstate commerce, complainant, by contract in writing, sold the 
following described five carloads of mixed vegetables to respondent ; 














Car No. Date Commodity Price | Total 
| 1947 
SEFRD 106@1..--.-| Dee 2E...-.) Cate. coprete@'e.. . .-~ 24. 05-05-55.- stihl 5.50 | $330. 00 
201 certs. lettuce 4’s____....--- ade Sosesel 5. 50 | 1, 155. 75 
59 crts. lettuce 5’S.__....-.-----.-.-- oa 5.50 | 324. 50 
Top Ice neha cawaride sais sccm th eal oneal | 50. 00 
MDT TMB. .....-} Tees Bi... 5 TO CI Oe on sig sein keictdcanenecasncs 5. 50 412. 50 
233 erts. lettuce 4’s____...-- anne 5. 25 1, 223. 25 
12 erts. lettuce 5’s_____-- 5. 25 | 63.00 
| Top Ice ait : | | 50. 00 
NP 92310_. .--| Dec. 24 | 60 certs. carrots 6’s.___...--- aca 5. 50 | 330. 00 
| 226 erts. lettuce 4's eiegaate 5. 1, 185. 50 
| 52 erts. lettuce 5’s___- ae 5. 25 | 273. 00 
| | Top Ice ee sisam waked | 50. 00 
SFRD 25123 | Dec. 27....--| 100 crts. carrots 6’s___......- a ena 5.00 | 500. 00 
189 crts. lettuce 4’s__..--...--- : ‘ | 5. 25 992. 05 
SF EU, UI Oe 6 oc awncdnnconmennasence | 5.00 | 185. 00 
ON GN oo 525-26 Se eet | ; | 50. 00 
| 
| 1948 | | 
MDT 24084. - Jan. 6 | 150 erts. cauliflower - - - masa eemaaeanl 1.35 | 202. 50 
12-9’s, 
10-10’s. | | 
66-11's. 
62-12’s. | 
100 erts. carrots 6’s__...--.-- 3. 50 | 350. 00 
140 erts. cabbage. a 2. 25 | 315. 00 
Top Ice gana | ar 50. 00 
| | 8, 093. 25 
! 





4. The terms of said sales to respondent were f. 0. b. acceptance 
final, with respondent’s check to be sent by air mail upon receipt of 
invoice from complainant. 

5. In accordance with the agreement of the parties, the said five 
carloads of mixed vegetables were shipped by complainant, on the 


802623—-48——-6 
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dates indicated, from loading points in Maricopa County, Arizona, 
to respondent at Salt Lake City, Utah. The produce was accepted 


by respondent. 
6. On the date of each shipment, an invoice covering the shipment 


was mailed by complainant to respondent. Respondent has failed 
and refused to pay such invoices, or any part thereof. 

7. The formal complaint was filed within nine months from the 
dates of the transactions herein complained of. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged therein. Section 47.8 (c) of the 
Rules of Practice (7 CFR, 1945 Supp., 47.8 (c)). 

It is concluded that complainant’s deliveries of the five carloads of 
mixed vegetables hereinabove described were in accordance with the 
agreement of the parties, and that respondent’s failure to pay for said 
produce was, and is, a violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $8,093.25, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $8,093.25, plus interest thereon at the 
rate of 5 percent per annum from January 15, 1948, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1827) 


S. Atperrson Company, Inc. v. Vincenr Frurr Company, Inc. 
PACA Doc. No. 4978. Decided July 28, 1948. 
Failure to Pay Purchase Price—Default 


Respondent's failure to answer the complaint and its failure to pay for tomatoes 
purchased after inspection and acceptance of delivery entitled complainant 
to an award of reparation for the agreed purchase price.* 


8. Albertson Company, Inc., of Boston, Massachusetts, complainant pro se. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seqg.), for the recovery of the 
agreed purchase price of 276 lugs of tomatoes purchased after inspec- 
tion by respondent at the Boston Terminal Market. An informal com- 
plaint was filed on February 24, 1948. The formal complaint was 
filed on April 5, 1948, and a copy of it, together with a copy of the 
report of investigation, was served on respondent on May 10, 1948. 
On the same day, a copy of the report of investigation was served on 
complainant. 

At the time of the service of the complaint and the report of investi- 
gation on the respondent, attention was directed to the necessity of 
answering the complaint within 20 days thereafter and that the failure 
to answer would be deemed to be an admission of the allegations con- 
tained in the complaint, as provided in the rules of practice. Re- 
spondent, however, has failed to file an answer to the complaint and 
this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, S. Albertson Company, Inc., is a corporation whose 
address is 13 North Market Street, Boston, Massachusetts, 

2. Respondent, Vincent Fruit Company, Inc., is a corporation whose 
address is 29 Lincoln Street, Lewiston, Maine. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On November 20, 1947, complainant and respondent entered into 
aun oral agreement whereby complainant contracted to sell and re- 
spondent to purchase, in interstate commerce, after inspection by 
respondent and without any warranties by complainant, 276 lugs of 
tomatoes at the agreed price of one dollar per lug, f. 0. b. Boston Mar- 
ket Terminal, Boston, Massachusetts, 

4. At the time respondent purchased the tomatoes involved in this 
proceeding they were packed in the lugs in which they were shipped 
from National City, California, in interstate commerce to Boston, 
Massachusetts, where they were held by complainant in the Boston 
Market Terminal in Boston, Massachusetts, until sold to and there- 
after removed by respondent. 

5. Respondent took delivery of the 276 lugs of tomatoes from the 
Boston Market Terminal where they were accepted “as being in good 
order,” but respondent has failed, neglected and refused ever since 
to pay complainant any part of the contract purchase price therefor. 

6. An informal complaint was filed on February 24, 1948, which was 
within nine months after the cause of action accrued and the formal 
complaint was filed on April 5, 1948. 











578 § PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7 A. D. 


CONCLUSIONS 


Failure to file an answer in this proceeding constitutes an admission 
of the facts alleged in the complaint (7 CFR, 1945 Supp., 47.8 (c) ). 

It is concluded that respondent’s failure to pay the agreed price, 
after inspection, purchase and taking delivery of the tomatoes in- 
volved in this proceeding was, and is, a violation of section 2 of the 
act. Reparation should be awarded complainant for $276, with in- 
terest, and the facts should be published. 


ORDER 


. Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $276, with interest thereon at 5 percent 
per annum from December 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereon shall be served upon the parties by registered mail 
or in person. 


(A. D. 1828) 
PACA Doc. No. 4832.* Decided July 29, 1948. 


Dismissal—Settlement Between Parties 


Since the Department has received a letter from complainant’s attorney stating 
that the controversy has been settled and requesting dismissal of this pro- 
ceeding, the complaint filed herein is accordingly dismissed. 


Mr. John A. Duncan, of Detroit, Michigan, for complainant. Mr. John D. 
Chinello, of Fresno, California, for respondent. Mr. John T. Pearson, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


A formal complaint was filed in this proceeding on August 11, 1947, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1946 ed. 499a et seqg.), for the recovery of damages in the amount of 
the loss alleged to have been sustained as the result of respondent’s 
failure to deliver a carload of Zinfandel juice grapes which would 
meet contract requirements. Respondent filed an answer admitting 
the sale of the grapes as alleged by complainant but denying that the 
grapes delivered were not up to contract requirements and denying any 
liability to complainant in connection with this transaction. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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An oral hearing was waived and the parties submitted evidence un- 
der the shortened method of procedure. Prior to decision in the 
matter, the Department received a letter from complainant’s attorney, 
dated July 20, 1948, stating that the parties had agreed to a settlement 
and authorizing dismissal of this proceeding. 

Accordingly, the complaint filed herein is dismissed. Copies hereof 
shall be served on the parties by registered mail or in person. 


(A. D. 1829) 
PACA Doc. No. 4695.* Decided July 30, 1948. 


Dismissal—Failure to Establish Contracte—Burden of Proof 


Where complainant sought to recover the balance of the purchase price of 
cantaloups allegedly sold to respondent, through the latter’s agent, and 
respondent denied the purchase and the authority of the purported agent, 
Held: complainant failed to sustain the burden of proving that a contract 
was made and for lack of such proof, the complaint should be dismissed.** 


Complainant pro se. Mr. ©. Allen Elggren, of Salt Lake City, Utah, for re- 
spondent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On November 19, 1946, a formal complaint for an award of repara- 
tion was filed by * * * against * * * pursuant to the pro- 
visions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S. C. 1946 ed. 499a et seg.). Complainant alleges that 
respondent failed to pay the balance of the purchase price of a truck- 
load of cantaloups sold and shipped to respondent on or about June 5, 
1946. A copy of the formal complaint and a copy of the report of 
investigation made by the Department was served upon respondent 
January 13, 1947. A copy of the report of investigation was served 
upon complainant January 14, 1947. 

Complainant alleges that on June 5, 1946, * * * a broker 
and buyer for respondent, contracted to purchase a truckload of 425 
crates of cantaloups at $4.55 per crate f. o. b. acceptance final, plus 9 
cents per crate brokerage for * * * or a total cost of $1,972; 
that * * * inspected the melons before purchase; and that the 
melons were delivered to, and accepted by, respondent, but respondent 
refused to pay the freight charges and only $1,186.29 was paid to com- 
plainant. It is alleged further that complainant, as consignor of the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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shipment, will be compelled to pay the freight charges and, therefore, 
reparation is requested for the balance of the purchase price, $785.71, 
plus the freight charges of $918, or a total of $1,703.71. 

Respondent answering denies that it purchased from complainant 
the melons in controversy or that * * * wasits agent. Respond- 
ent alleges that * * * told respondent he had a truckload of 
good quality cantaloups at $4.64 per crate; that * * * did not 
reveal that there was any principal other than himself involved; that 
* * * had in all prior transactions sold produce as a principal 
through respondent to jobbers in * * *; that respondent told 
* * * the produce was being purchased for * * * as buyer 
and consignee; and that respondent acted on behalf of * * * in 
seeking an allowance forsthe poor condition of the melons received 
and in forwarding to complainant the proceeds from the sale of the 
melons. Respondent states that the complainant should proceed 
against * * * or * * * and the complaint against respond- 
ent should be dismissed. 

Respondent requested an oral hearing. Several letters were ad- 
dressed to complainant in which he was asked whether he would at- 
tend the hearing or would take depositions instead. No reply to these 
letters was received. Thereafter, the parties were notified that an 
oral hearing would be held April 23, 1948, in * * * where re- 
spondent has its place of business. 

The hearing was opened at the time and place stated in the notice 
of hearing. Complainant did not appear in person at the hearing nor 

yas he represented by counsel. Respondent’s counsel stated that since 
complainant had the burden of proof, respondent did not desire to 
submit any evidence. The presiding officer thereupon adjourned the 
hearing. 
FINDINGS OF FACT 


1. Complainant * * * isan individual whose addressis * * *, 


2. Respondent is a partnership composed of * * *, doing busi- 
eee 7? 

3. On June 5, 1946, * * * engaged in a telephone conversa- 
tion with respondent concerning 425 crates of cantaloups. The 
melons were owned by complainant. At * * *, request, com- 
plainant hired a truck and consigned the melons to respondent. 

4, The truckload of melons was shipped on June 5 from * * *, 
and moved in interstate commerce, to * * *. The shipment 
arrived before noon on June 8. 

5. Respondent requested the truck driver to deliver the melons 
to * * *, which took delivery of the melons. Neither respondent 


nor * * * paid the freight charges. 
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6. * * * forwarded to respondent an account sales, containing 
the words “* * *, Or Whom It May Concern,” which shows gross 
proceeds of $1,772.99, less a 15 percent handling charge of $265.95, 
brokerage to respondent of $42.50, and “Credit Memos Issued” of 
$278.25, leaving a net of $1,186.29. This account sales and a check 
for the net proceeds were, in turn, sent by respondent to complainant. 
The check was cashed by complainant. 

7. The formal complaint was received by the Department on Novem- 
ber 19, 1946, which was within nine months after the cause of action 
accrued. 

CONCLUSIONS 

Complainant’s right to recover in this proceeding depends upon 
the existence of a contract between the parties and this, in turn, 
depends upon the purported authority of * * * to act for 
respondent. On the issues joined by the pleadings, complainant had 
the burden of proof. Complainant did not appear at the oral hearing 
or submit any evidence either by oral testimony or in deposition form. 
Respondent appeared at the hearing but submitted no evidence. Con- 
sequently, the only evidence for consideration is that contained in 
the report of investigation. Section 47.7 of the rules of practice (7 
CFR, 1945 Supp. 47.7), provides that “Any such information shall 
be considered as part of the evidence in the proceeding.” 

‘There are statements in the report of investigation which relate to 
the issues involved herein. For instance, * * * stated in a letter 
to the Department, dated June 30, 1946, that “* * * had tele- 
phoned me from * * *,a couple of days previously that if I ran 
across some good melons to buy him a load on a brokerage basis 
* * * T bought this load as well as any other loads or cars that 
I ever bought, on a FOB acceptance final basis * * *” Ina reply 
to these statements, dated July 10, respondent denied that * * * 
was authorized to purchase the melons for respondent. 

While section 47.7 of the rules of practice makes the report part of 
the evidence, the effect to be given to the statements of individuals con- 
tained therein is another matter. In view of respondent’s denial of 
any authorization to * * * to make purchases on its behalf, it 
is believed that the statement of * * * is not entitled to decisive 
weight. It is therefore concluded that the complainant has failed to 
sustain the burden of proving that * * * was authorized to enter 
into a contract binding upon respondent. For lack of proof of such 
authority, and therefore lack of proof of a contract between com- 
plainant and respondent, the complaint, which is founded upon an 
asserted breach of the alleged contract, should be dismissed. 
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It is obvious that in this type of proceeding the party who files a 
complaint should see to it that the record contains sufficient evidence 
to sustain his contentions. There is no point in filing a complaint 
and then failing or refusing to take necessary action with regard 
thereto. Here the complainant took no interest in the matter sub- 
sequent to filing the complaint, would not answer correspondence rela- 
tive to the taking of depositions or fixing a date for hearing, entered 
no appearance at the hearing, and offered no evidence. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person, 


(A. D. 1830) 


D. J. Hatioran & Sons, Inc., v. Morse Markowsky, D/B/A Morse 
Marks. PACA Doc. No. 4948. Decided July 30, 1948. 


Failure to Pay Balance of Purchase Price—Effect of Failure to File Answer— 
Default 


Where respondent purchased potatoes in interstate commerce and paid complain- 
ant only a part of the agreed purchase price, and failed to answer the com- 
plaint filed to recover the balance due, it is held, that respondent’s failure 
to pay the full purchase price for the potatoes was in violation of the act 
entitling complainant to an award of reparation and, in accordance with 
the rules of practice, respondent’s failure to answer the complaint con- 
stitutes an admission of the facts therein alleged and operates as a waiver 
of oral hearing.* 

D. J. Halloran & Sons, Inc., of Charlestown, Massachusetts, complainant pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.) , instituted by D. J. Halloran 
& Sons, Inc., of Charlestown, Massachusetts, against Morse Markow- 
sky, d/b/a Morse Marks, of Boston, Massachusetts, alleging failure to 
pay the full purchase price of potatoes purchased from complainant in 
July and August 1947. A copy of the report of investigation was 
served by registered mail upon complainant on April 10, 1948. A copy 
of the formal complaint and a copy of the investigation report were 
served in like manner upon respondent on the same date. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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At the time of service of the formal complaint on respondent his 
attention was directed to the necessity of answering the complaint 
within 20 days from the receipt of such notice, and respondent was 
informed that failure to answer would be deemed to be an admission 
of the truth of the allegations contained in said complaint and would 
also constitute a waiver of oral hearing, in accordance with the rules 
of practice. Notwithstanding such notice, respondent failed to file 
an answer to the complaint and this proceeding is, therefore, disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. The complainant, D. J. Halloran & Sons, Inc., is a corporation 
whose post office address is 28 B & M Produce Market, Charlestown, 
Massachusetts. 

2. Respondent, Morse Markowsky, is an individual doing business 
as Morse Marks at 25 Eaton Street, Boston, Massachusetts. At the 
time of this transaction, the respondent was not licensed under the 
act, but was subject tc license. License No. 110446 was issued to re- 
spondent on October 23, 1947. 

3. On or about July 25, 1947, complainant, by oral contract, sold 
to respondent 100 100-pound sacks of potatoes at $2.50 per sack, 
f. o. b. shipping point, or for a total price of $250. On or about August 
1, 1947, complainant, by oral contract, sold to respondent 103 100- 
pound sacks of potatoes for the total sum of $154. 

4. The potatoes were received by complainant, in interstate com- 
merce, from Long Island, New York. Upon arrival of the produce 
at Boston, Massachusetts, complainant delivered to and respondent 
accepted the potatoes in compliance with the contract of purchase 
and sale. 

5. Respondent paid to complainant in cash $27.75 at the time of 
purchase of the potatoes, and subsequently returned to complainant 
72 sacks of potatoes which complainant sold for respondent’s account, 
receiving therefor the net sum of $64.80, making a total credit of 
$92.55. Deducting this amount from the total agreed contract price 
of the potatoes ($404), there remains due the complainant from the 
respondent the sum of $311.45, no part of which has been paid. 

6. A formal complaint was filed on March 10, 1948, which was 
within the nine months statutory period provided by the act. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
an admission of the facts alleged in the complaint (§ 47.8 (c) of the 
rules of practice; 10 F. R. 2212). 
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The admitted facts are that respondent purchased from complain- 
ant 203 bags of potatoes at a total agreed price of $404, that respond- 
ent accepted delivery of the produce, that he paid complainant the 
sum of $27.75, that complainant sold 72 bags of the potatoes for 
respondent’s account after they were returned to complainant’s place 
of business, receiving therefor the net sum of $64.80, and that respond- 
ent has failed to pay the balance due complainant under the contract. 
Respondent’s failure to pay the full purchase price was in violation 
of section 2 of the act. Complainant should be awarded reparation in 
the amount of $311.45, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of his decision, respondent shall pay 
to complainant, as reparation, $311.45, with interest thereon at the 
rate of 5 percent per annum from August 3, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. ’ 


(A. D. 1831) 


Ernest E. Fapuer Co. v. Kenneru Prinetz. PACA Doc. No. 4977. 
Decided July 30, 1948. 


Failure to Pay Purchase Price—Effect of Failure to File Answer—Default 


Where complainant alleged that it sold and delivered to respondent one carload 
of potatoes, for which respondent refused to pay, and where respondent 
failed to file an answer to the complaint, Held: respondent’s failure to 
answer constitutes an admission of the allegations of the complaint, and its 
failure to pay the purchase price is a violation of § 2 of the act for which 
reparation should be awarded complainant.* 


a 


Ernest E'. Fadler Co., of Kansas City, Missouri, complainant pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S. C., 1946 ed. 499a e¢ seg.). Complainant has 
filed its claim to recover, as reparation, the unpaid purchase price of 
a carload of potatoes alleged to have been sold and delivered to 


ashes 


respondent. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 











|= 


is 








' 
i 








585 
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A copy of the report of investigation was served on complainant on 
September 6, 1947. A copy of the formal complaint and a copy of the 
report of investigation were sent by registered mail to respondent on 
September 3, 1947, but were returned by the Post Office Department 
marked “unable to locate Pringle.” Thereafter, on May 24, 1948, 
personal service of these documents was made on respondent. At the 
time of such personal service, respondent was notified in writing that 
an answer to the complaint should be filed within 20 days from the 
date of service and that, in accordance with § 47.8 (c) of the Rules of 
Practice, failure to file an answer would be deemed to be an admission 
of the allegations of the complaint. Notwithstanding such notice, 
no answer has been filed, and the case is disposed of on the basis of 
respondent’s default. 

FINDINGS OF FACT 


1. Complainant, Ernest E. Fadler Company, is a partnership com- 
posed of Ernest E. Fadler and Frank L. Kenworthy whose post office 
address is 311 Produce Exchange Building, Kansas City 6, Missouri. 

2. Respondent is an individual, Kenneth “Dutch” Pringle, whose 
post office address is General Delivery, Wichita, Kansas, or Bonnie’s 
Bar, 800 E. Douglas Avenue, Wichita, Kansas. At the time of the 
transaction here involved, respondent was not licensed under the act 
but was subject to license. 

3. On or about September 18, 1946, in the course of interstate com- 
merce, complainant sold to respondent one carload (400 sacks) of 
Russet potatoes at an agreed price of $2.10 per sack, or $840.00, less 
freight charges from point of origin to Wichita, Kansas. On or about 
the same day, complainant diverted to respondent at Wichita, Kansas, 
car PFE 43707, containing potatoes, which had originated at Twin 
Falls, Idaho. 

4. The potatoes contained in car PFE 43707 were accepted by re- 
spondent on or about September 21, 1946, and freight charges of 
$261.62, including icing charges and tax, were paid by respondent. 

5. Although requested to do so, respondent has failed and refused 
to pay to complainant the net purchase price of $578.38, or any part 
thereof. 

6. Complainant’s informal complaint was received by the Regula- 
tory Division on December 4, 1946, which was within nine months after 
the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer in the proceeding constitutes 
an admission of the allegations of the complaint. Section 47.8 (c) 
of the Rules of Practice (7 CFR, 1945 Supp., 47.8 (c) ). 
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It is concluded that respondent’s failure and refusal to pay for the 
‘arload of potatoes sold and delivered to him by complainant is a 
violation of section 2 of the act, for which reparation in the amount 
of $578.38, with interest, should be awarded complainant. The facts 
«nd circumstances should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, the sum of $578.38, with interest thereon 
at the rate of 5 percent per annum from October 1, 1946, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1832) 


Haroip J. SHEAHEN ¥v. JoHN I. Hetser. PACA Doc. No. 4979. De- 
cided July 30, 1948. 


Failure to Pay Purchase Price—Effect of Failure to File Answer—Default 


Where it is alleged that complainant sold and delivered two truckloads of celery 
to respondent and respondent accepted the produce, giving complainant its 
checks in payment therefor, but the checks were returned by the trust 
company to which presented for payment with the notation “Insufficient 
Funds,’ and respondent failed to file an answer to the complaint, Held: 
respondent’s failure to answer constitutes an admission of the allegations 
of the complaint, and respondent’s failure to pay is a violation of the act 
for which reparation should be awarded complainant.* 


Mr. Harold J. Sheahen, of Wolcott, New York, complainant pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C., 1946 ed., 499a et seg.). Complain- 
ant seeks to recover, as reparation, the unpaid purchase price of two 
truckloads of celery alleged to have been sold and delivered to re- 
spondent. Upon delivery of the celery, respondent gave its checks in 
payment therefor to complainant but the checks, and two others is- 
sued in substitution therefor, were returned by the trust company to 
which presented for payment with the notation “Insufficient Funds.” 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The report of investigation was served upon complainant on March 
31, 1948. The report of investigation and a copy of the formal com- 
plaint were served upon respondent on March 31, 1948. At the same 
time, and as a part of such service, respondent was notified in writing 
that its answer should be filed within 20 days from the date of service 
of the complaint and that, in accordance with Section 47.8 (c) of the 
Rules of Practice, failure to file an answer would be deemed to be an 
admission of the allegations of the complaint. No answer has been 
filed in the proceeding, and the case is disposed of on the basis of 
respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold J. Sheahen, doing business 
as Sheahen Farms Company, whose post office address is Wolcott, 
New York. 

2. Respondent is an individual, John I. Heiser, whose post office 
address is Selinsgrove, Pennsylvania. At the time of the transactions 
herein complained of, respondent was subject to license under the 
act, but was operating without a license. 

3. On or about October 8, and October 20, 1947, complainant sold 
to respondent, in the course of interstate commerce, two truckloads 
of celery at an agreed f.0.b. price of $2.75 each for 125 crates; $2.25 
each for 25 crates; $1.75 each for 75 crates; and $1.50 each for 125 
crates; or a total sale price of $718.75. The produce was inspected 
and accepted by respondent, and loaded on to his truck. 

4. Upon the dates of delivery of the two truckloads of celery, re- 
spondent gave its checks to complainant in payment for the produce. 
These checks were subsequently returned by the trust company to 
which presented for payment marked “Insufficient Funds.” Two 
checks in substitution for those returned were given by respondent to 
complainant, and these were returned by the trust company with the 
same notation. There now remains due complainant the amount of 
$718.75, no part of which has been paid. 

5. The complaint was filed on January 28, 1948, which was within 
nine months from the date the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the allegations of the complaint. Sec. 47.8 (c) of the 
Rules of Practice (7 CFR, 1945 Supp., 47.8 (c) ). 

It is concluded that respondent’s failure to pay the agreed pur- 
chase price was, and is, a violation of section 2 of the act, for which 
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reparation, with interest, should be awarded complainant, The facts 
and circumstances set forth herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the amount of $718.75 with interest 
thereon at the rate of 5 percent per annum from November 1, 1947, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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COURT DECISIONS 


Ernest EK. Fapier Co. v. Hesser, 166 F. 2d 904.* Decided March 5, 
1948. 
CIRCUIT COURT OF APPEALS, TENTH CIRCUIT 


Civil Action No. 3574 


Rejection of Commodity by Buyer—Failure to Meet Conditions of Implied 
Warranty—Assent of Seller to Rescission 


Where buyer-appellee, promptly notified seller-appellant that he rejected the 
goods on the ground that they did not meet the conditions of an implied 
warranty, and tendered the goods back to the seller who received them 
without making it clear that he did not assent to a rescission, and resumed 
dominion over them, the normal inference is that the seller assented to the 
rescission, and therefore, the court concludes that the evidence and the find- 
ings of the trial court warranted the legal conclusion that the seller assented 
to the rescission and discharged the buyer from his obligations under the 
original sale. 


Buyer’s Right of Rescission of Executed Sale for Breach of Warranty 


Although, under the English law, buyer has no right of rescission of an executed 
sale for breach of warranty, and, in a diminishing number of jurisdictions, 
that right is denied, the weight of authority in the United States upholds such 
right. 


Contract of Purchase and Sale—Sale by Description—Implied Warranty of 
Merchantability—Uniform Sales Act 


A sale by description, under Uniform Sales Act, gives rise to an implied warranty 
that the goods are of merchantable quality at the time of sale. 


Implied Warranty of Suitable Shipping Condition—Risk of Abnormal 
Deterioration 


In the sale of perishable goods, involved here, where there was an implied war- 
ranty that the goods were suitable for shipment because the buyer Justi- 
fiably relied on the seller to select goods suitable for shipment, held, that 
the seller did not assume the risk of deterioration due to abnormal delivery 
in transit or other abnormal conditions while goods were in transit, 


Defenses Open on Appeal from Secretary’s Reparation Order 


Since any proper defense was open to appellant on appeal from the reparation 
order, the fact that appellant did not raise certain defenses before the 
Secretary of Agriculture did not preclude it from raising them at the trial 
in the District Court. 


*Court decision rests on defense not raised in 6 A. D. 15.—-Ed. 
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Relationship of Perishable Agricultural Commodities Act, 1930 to Law of Sales 


The Perishable Agricultural Commodities Act, 1930 was not intended to repeal 
the law of sales or to destroy the rights and liabilities of contracting parties 
thereunder. 


Passage of Title—F. O. B. Sale—Uniform Sales Act—Common Law 


Ordinarily, both under Uniform Sales Act and at common law, title to an f. 0. b. 
sale passes on delivery of the commodity to the carrier, but here there wag 
no f. 0. b. sale at the time of shipment. 


Lack of Right of Rescission 


Where goods are in conformity with contract of purchase and sale and title 
has passed to the buyer, the latter has no right to rescind the sale. 


[905] Appeal from the District Court of the United States for the District 
of Utah; Tillman D. Johnson, Judge. 

Appeal by O. P. Hesser from a reparation order obtained by Ernest E. Fadler 
Company, a copartnership comprised of Ernest E. Fadler and another, under 
the Perishable Agricultural Commodities Act of 1930, §§ 1-18, 7 U. S. C. A. 
§§ 499a-499r, for the balance allegedly due on a carload of mixed vegetables. 
From a judgment setting aside the reparation order, Ernest E. Fadler Com- 


pany appeals. 
Judgment affirmed. 
Warren 8. Earhart, of Kansas City, Mo. (D. Howe Moffat, of Salt Lake City, 


Utah, on the brief), for appellant. 
Edward M. Morrissey, of Salt Lake City, Utah, for appellee. 


Before PHILLIPS, HUXMAN, and Murrgan, Circuit Judges 


Pues, Circuit Judge. 

Ernest E. Fadler Company? obtained a reparation order against 
O. P. Hesser for the balance alleged to be due on a carload of mixed 
vegetables in a proceeding brought under the Perishable Agricultural 
Commodities Act of 1930,?7 U.S. C. A. §§ 499a to r, inclusive. Hesser 
appealed from the reparation order. From a judgment setting aside 
the order, the Company has appealed. 

On June 20, 1945, the Company advised Hesser it had been prom- 
ised a carload of mixed vegetables out of Louisiana. Hesser requested 
the Company to communicate with him when it received further in- 
formation respecting the vegetables. On June 22, 1945, the Company 
sent Hesser a telegram reading in part as follows: “Out from Ham- 
mond last night. WFEX 60628, 271 Bell peppers, 2.65, 92 cukes 2.26, 
43 squash 2.25, 156 eggplant 2.90, 4 Valentine beans 3.00, 50 crates 
Triumphs, 1.80 net FOB. * * *” 

The vegetables were ordered by the Company from the R & G Auc- 
tion Company at Hammond, Louisiana. They were shipped from 


1 Hereinafter called the Company. 
2? Hereinafter called the Act. 
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that point on June 21, 1945, to the Company at Kansas City, Missouri. 
On June 22, 1945, the Company directed the carrier to divert the car 
to Hesser at Salt Lake City and sent Hesser an invoice which listed 
the number of bushels of the several kinds of vegetables in the car, 
the f. o. b. price per bushel, and the total price of $1,577.22. The 
invoice in part read: “Sold to O. P. Hesser Co. * * * Date sold 
6/22/45 * * * Terms: Open—Please mail check.” The invoice 
was received by Hesser before the car arrived in Salt Lake City on 
June 29, 1945. While the shipment was in transit, Hesser sold the 
vegetables to the Smedley Fruit Company in Salt Lake City and 
directed the carrier to deliver the shipment to the Smedley Company. 

The vegetables were inspected by the United States Department 
of Agriculture before the shipment from Hammond. The report of 
that inspection justified the conclusion that the vegetables were mer- 
chantable at the time of their shipment from Hammond. 

The car was due in Memphis, Tennessee, at 12:40 A. M., June 28, 
1945, but was delayed and did not arrive at Memphis until 2: 15 P. M., 
June 23, 1945. The car was due in Salt Lake City, June 28, 1945, 
at 8 A. M., but was delayed and did not arrive until 8:55 A. M., 
June 29. 

The vegetables were inspected by the United States Department 
of Agriculture on their arrival at Salt Lake City and the report of 
that inspection showed a substantial portion of the vegetables were 
then unmerchantable. Witnesses who had examined the vegetables 
testified they were not in a merchantable condition on their arrival 
at Salt Lake City. 

On July 1, 1945, Hesser wired the Company the substance of the 
inspection report at Salt Lake City. On July 2, 1945, Hesser advised 
the Company that he rejected the vegetables and requested instruc- 
tions as to their disposition. Thereafter, on the same day, Hesser 
communicated with the Company by telephone and was instructed 
by the Company ‘to dispose of the vegetables at the best price obtain- 
able. Hesser then consigned the vegetables to the [906] Hancock 
Fruit Company at Salt Lake City and so advised the Company. The 
Hancock Company sold the vegetables for $1,306.24. It deducted 
therefrom commission. freight charges, storage, and ice charges, 
amounting to $764.06, and remitted the balance of $542.18 to Hesser 
who transmitted it to the Company. 

The trial court found that the vegetables were non-merchantable 
on their arrival in Salt Lake City ; that Hesser rejected the vegetables 
and requested instructions from the Company as to their disposition, 
and that the Company instructed Hesser to dispose of the vegetables 
at the best price obtainable: and that Hesser, with the consent of the 
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Company, consigned the vegetables to the Hancock Company for 
disposition. 

The Company contends that Regulation 46.24 (i) (}), promulgated 
by the Secretary of Agriculture, under § 15 of the Act (7 U.S. C. A. 
§ 4990), supra, and set forth in note 3, governs the rights of the 
parties; that the sale was f. o. b.; that the vegetables were in suitable 
shipping condition at the time of the shipment from the point of 
origin; that the deterioration resulted from damage and delay in 
transit, the risk of which Hesser assumed, and that Hesser did not 
have the right to reject the vegetables on their arrival at Salt Lake 
City. 

[1] Section 499g (c), supra, provides that on an appeal from an 
order of reparation, there shall be a trial de novo in all respect like 
other civil suits for damages, except that the findings of fact and 
the order of the Secretary shall be prima facie evidence of the facts 
therein stated. The issue before the Secretary of Agriculture in the 
reparation proceedings was whether there was a sale of the vegetables 
by the Company to Hesser, or whether Hesser merely was to act as 
a broker for the sale of the vegetables on their arrival at Salt Lake 
City. The issues on the trial below were (1) whether Hesser had the 
right to reject the vegetables, and (2) whether, even though Hesser 
did not have the right to reject the vegetables, the company consented 
to such rejection and assented to a rescission. The fact that Hesser 
did not raise those defenses in the proceeding before the Secretary 
of Agriculture did not preclude him below. Any proper defense was 
open to him.‘ 

[2] The Act was not intended to repeal the law of sales or to de- 
stroy the rights and liabilities of the contracting parties thereunder.° 

[3-5] Here, the goods were sold by description furnished by the 
Company. Where the sale is by description, under the Uniform Sales 
Act.® and in some jurisdictions apart from the statute,” there is an 


adh). . O:-B. * * * means that the produce quoted or sold is to be placed free 
on board the * * car * * * at shipping point, in suitable shipping condi- 
tion * * * and that the buyer assumes all risk of damage and delay in transit not 
caused by the shipper * * *. The buyer shall have the right of inspection at destina- 
tion * * * for the purpose of determining that the produce shipped complied with 
the terms of the contract * * * at time of shipment, subject to the provisions covering 
suitable shipping condition. Such right of inspection shall not convey or imply any right 
of rejection by the buyer because of any loss, damage, deterioration, or change which has 
occurred in transit.’ 

“(j) ‘Suitable shipping condition,’ in relation to direct shipments, means that the com- 
modity, at time of billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale.” 

*Spano v. Western Fruit Growers, Ine., 10 Cir., 83 F. 2d 150, 152. 

> LeRoy Dyal Co., Inc., v. Allen, 4 Cir., 161 F. 2d 152, 157. : 

6 Uniform Sales Act, 81 Utah Code Ann, 1943, 81-1-15 (2). The Uniform Sales Act was 
adopted in Utah in 1917. 

? Williston on Sales, 2d Ed., Vol. 1, § 233, p. 451. 
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implied warranty that the goods are of merchantable quality. The 
question arises as to the time the goods must meet the warranty of 
merchantable quality. The general rule is that the implied warranty 
relates only to the time of sale. In the sale of perishable property, 
where there is an implied warranty that the goods are suitable for 
shipment because the buyer justifiably relies on the seller to select 
goods suitable for shipment, the seller does [907] not then assume 
the risk of deterioration due to abnormal delay in transit or other 
abnormal conditions, while the goods are in transit. His implied 
warranty is that the goods are fit for shipment at the time and place 
of sale. Ordinarily, both under the Uniform Sales Act and at com- 
mon law, title to an f. 0. b. sale passes on delivery to the carrier,’ but 
here there was no f. o. b. sale at the time the shipment left Hammond. 
The sale took place as the result of the telegram and invoice sent by 
the Company to Hesser on June 22, after the shipment had left Ham- 
mond, and Hesser’s sale of the vegetables to the Smedley Company 
and his order to the carrier to divert the car to the Smedley Company. 
The sale, therefore, took place after the vegetables left Hammond, 
but the exact time is not disclosed by this record. 

The Regulations are not contrary to the principles of the law of 
sales above stated. Regulation 46.24 (k) reads: “(k) ‘Suitable ship- 
ping conditions,’ in connection with reconsigned, rolling, or tramp 
cars, means that the commodity, at time of sale, meets the requirements 
of this phrase as defined in paragraph (j) of this section, relating to 
direct shipments.” [Italics ours. | 

'6| We conclude, therefore, that there was an implied warranty 
that the vegetables were merchantable, not when the vegetables left 
Hammond, Louisiana, but at the time Hesser accepted the Company's 
offer manifest by its telegram and the invoice, by selling and ordering 
the shipment diverted to the Smedley Company while the vegetables 
were in transit. 

Upon whom rested the burden of proof respecting the merchantable 
quality of the vegetables and their suitableness for shipment at the 
time and place of the sale, under the peculiar facts of this case, is a 
troublesome question which we deem it unnecessary to decide. Like- 
wise, we deem it unnecessary to determine whether the evidence would 
have warranted the court in finding that the vegetables were not of 
merchantable quality and not in suitable shipping condition at the 
time and place of sale. 


* Rhynas pv. Keck, 179 Iowa 422, 161 N. W. 486, 48; Rinelli v. Rubino, 68 Ind. App. 314, 
120 N. EB. 388, 889; Bull v. Robinson, 10 Exch. 342; Leopold v. Van Kirk, 27 Wis. 152, 
157: Mann v. Everston, 32 Ind. 355, 356; Williston on Sales, Vol. 1, 2d Ed., § 245, p. 494. 

* Williston on Sales, 2d Ed., Vol. 1, § 278, p. 582; Middleton v. Evans, 86 Utah 396, 
45 P. 2d 570, 572, 578. 
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[7, 8] When the vegetables reached Salt Lake City and were in- 
spected by the United States Department of Agriculture and by 
Hesser, he promptly notified the Company that he rejected the veg- 
etables because of their condition, and requested instructions from 
the Company as to their disposition. The Company instructed him 
to dispose of the vegetables at the best price obtainable. In so doing, 
it accepted the goods back without qualification and without making 
it clear that it was receiving them merely to dispose of them on account 
of Hesser to mitigate the damages. After the resale in accordance 
with its instructions, it accepted the net proceeds of the resale with- 
out qualification. Where the goods are in conformity with the con- 
‘tract and title has passed to the buyer, he cannot thrust them back 
upon the seller,” but, if under such circumstances, the buyer promptly 
notifies the seller that he rejects the goods on the ground that they 
do not meet the conditions of an implied warranty, and tenders the 
goods back to the seller, and the seller takes the goods back without 
making it clear that he is receiving them merely to dispose of them 
on account of the buyer to mitigate the damages and without making 
it clear that he is not assenting to a rescission, the normal inference 
from taking the goods back and resuming dominion over them is 
assent to rescission and the discharge of the original sale.” 

[9| While the English law denies the right of rescission of an 
executed sale for breach of warranty, and, in a diminishing number 
of jurisdictions, that right is denied in the United States, the weight 
of au[908]thority in the United States allows it.* Under the Uni- 
form Sales Act, the buyer may rescind an executed sale for breach 
of warranty.” 

[10] We conclude, therefore, that the evidence and the findings of 
the trial court warranted the legal conclusion that the Company as- 
sented to the proposed rescission and discharge of the original sale. 

The judgment is, therefore, affirmed. 


Huxman, Circuit Judge, concurs in the result. 


” Williston on Sales, 2d Ed., Vol. 2, § 497, p. 1296. 

1 Williston on Sales, Vol. 2, 2d Ed., § 497, p. 1296; Schmidt v. Klinck Packing Co., Sup., 
189 N. Y. S. 534, 535; Cooper v. Kulp, 214 Ala. 286, 107 So. 808; Grouse v. Wolf, 4 Misc. 
535, 24 N. Y. S. 703; Calos v. Gest, Sup., 188 N. Y. S. 466, 468. 

122 Williston on Sales, Vol. 2, 2d Ed., § 608 (a), p. 1522. 

8 Williston on Contracts, Revised Ed., Vol. 5, § 1462, p. 4089. 
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L. GintarvE Company v. JosepH Martine & Co., Inc., — F. 2d —.* 
Decided July 8, 1948. 


CIRCUIT COURT OF APPEALS, FIRST CIRCUIT 
Civil Action No. 4322 


Unlawful Rejection—Waiver of Right to Claim Damages for Breach of Con- 
tract—Prior Judgment Vacated—Case Remanded to District Court for Entry 
of Judgment in Accordance with Amended Opinion 


On petition for rehearing the court held that a buyer who unlawfully rejects a 
shipment sold on a basis of an f. 0. b. acceptance or an f. o. b. acceptance final 
has no right to recover for breach, if any, of the contract by the shipper, 
and, therefore, the court modified its opinion of May 17 which reached an 
opposite conclusion, vacated the judgment in the prior decision and re- 
manded the case to the District Court for disposition in accordance with the 
opinion as herein amended.** 


Statutes—Construction and Interpretation—Departmental Interpretation of 
Regulation 


Where the Department has interpreted its regulation in a manner which it thinks 
necessary to carry out the purposes of the act, and the interpretation has 
been adhered to for a number of years, it should not be disregarded by the 
court, and under these circumstances the court should not substitute its 
interpretation merely because it thought that a drastic interpretation was 
not needed to carry out the intent of the act, since the Department’s interpre- 
tation is not plainly erroneous and it constitutes a possible and reasonable 
interpretation of the regulation, even if not the only possible one.** 


Appeal from the District Court of the United States for the District of Massa- 
chusetts. 
sefore MAHONEY, Woopsury, and PErers, JJ. 


Henry J. Stein, with whom Harold S. Lansing and Blanksten & Lansing were 
on brief, for appellant, 

Emerson S. Searle, with whom Silvio Martinelli was on brief, for appellee. 

William T. McCarthy, United States Attorney, J. Stephen Doyle, Jr., Special 
Assistant to the Attorney General, and Neil Brooks, Acting Associate Solicitor, 
and James E. Horton, Attorney, U. S. Department of Agriculture, on brief of 
United States of America as amicus curiae. 


Mauoney, J. The complainant has petitioned for rehearing in re- 
gard to that part of our decision of May 17, 1948, in which we held 
*The judgment of the District Court of the United States for the District of Massachu- 
setts, entered on August 27, 1947 (73 F. Supp. 293, 7 A. D. 359), reversing 5 A. D. 555, was 
vacated and cause remanded for further proceedings on May 17, 1948 (160 F. 2d 276, 7 
A. D. 421). The judgment of this court entered May 17, 1948, is vacated; and the judg- 
ment of the District Court of August 27, 1947, is vacated and the case is remanded to 
that court for the entry of judgment in accordance with the opinion of May 17, 1948, as 
hereby amended. Thus the decision of the Judicial Officer, 5 A. D. 555, is sustained.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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that upon remand to the district court the respondent’s defense that 
the cantaloupes were not U.S. No. 1 when shipped might be considered 
by way of recoupment of damages, and filed a brief in support thereof, 
The United States, which has not previously participated in this case, 
has submitted a brief as amicus curiae in support of the petition. The 
respondent in response to our invitation filed a brief in opposition 
thereto. The only question is, as stated by the United States in its 
brief, does the buyer who rejects—even though he has no right to re- 
ject—an “acceptance” or “acceptance final” shipment have a right to 
recover damages for a breach of the contract by the shipper, assuming 
that there has been a breach for which damages could have been re- 
covered if the shipment had been accepted? Both the United States 
and the complainant urge that to allow recoupment of damages even 
though there has been a wrongful rejection would defeat the policy 
of the Perishable Agricultural Commodities Act. They contend that 
buyers would not be discouraged from rejecting if they knew that 
they would still be able to recoup damages in a suit against them for 
the purchase price. The United States points out that for a period of 
over ten years the Department of Agriculture has interpreted the 
regulations promulgated by the Department as not allowing recovery 
of damages where there has been a wrongful rejection. It states that 
our opinion in this case changes the principle under which the De- 
partment and the trade have operated for many years. 

The Act was intended to prevent produce from becoming distress 
merchandise and to protect sellers who often were at a great distance 
from the buyer. In our original opinion we stated that even though 
the buyer should be allowed to recoup for the breach by the seller, the 
buyer would have to bear any loss resulting from its wrongful rejection. 
It appeared to us that the seller would be protected from any loss 
caused by rejection in this way. But it is now called to our attention 
that the Department of Agriculture, which administers the Act and 
which is familiar with the evils the Act was intended to prevent, be- 
lieves that to allow a buyer who rejects wrongfully to recoup would 
drastically reduce the effectiveness of the Act by removing much of 
the sanction against wrongful rejection. Upon consideration of the 
petition for rehearing and the briefs submitted, we think that since 
the Department has interpreted its regulation in a manner which it 
thinks necessary to carry out the purposes of the Act, and since the 
interpretation has been adhered to for over ten years, it should not be 
disregarded. Under these circumstances we hold that we should not 
substitute our interpretatiton merely because our original thought 

yas that such a drastic interpretation is not needed to carry out the 
intent of the Act. The Department’s interpretation is not plainly er- 
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hat roneous; it is a possible and reasonable interpretation of the regula- 
red tion, even if not the only possible one. We therefore think it should 
0f be followed, cf. Bowles v. Seminole Rock Co., 325 U. S. 410 (1945), 
Ase, and the opinion amended by striking out the two paragraphs preced- 
The ing the final pa ragraph. 

ion The judgment of this court entered May 17, 1948, is vacated; and 
its the judgment of the district court of August 27, 1947, is vacated and 
re- the case is remanded to that court for the entry of judgment in accord- 


ance with the opinion of May 17, 1948, as hereby amended. 
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OrpvER No. 4 (Boston, Mass.) 
Milk ‘‘Made into Butter’, Construction of Words 

Where petitioner, a handler, subject to Order No. 4 
under the act regulating the handling of milk in the 
Boston, Massachusetts, marketing area, complained 
of the market administrator’s ruling that milk made 
by it into butter but disposed of in other Class II 
products was not entitled to the special butter price 
lower than the regular Class II price, the Judicial 
Officer upheld the ruling of the market administrator 
on the ground that the special butter provisions of the 
order did not set up a separate class for milk “made 
into butter’ and that the petitioner failed to attain 
the Class II status for failure to show that the milk 
was sold, distributed or disposed of by the handler as 
butter, and concluded that to hold with the peti- 
tioner’s rigidly isolated, literal construction of the 
words “made into butter’ would be “to sanctify the 
literal meaning of three words torn from their place 
in the order and to negate the classification and pric- 
ing provisions of the order by pricing milk to a handler 
merely on the basis of a temporary form of milk which 
was changed into a higher-valued form while still in 
the handler’s possession,” and, therefore, relief re- 
quested by petitioner should be denied and the peti- 
RRUIaT AIR a a eo eet alec 1807 511 
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» STaTUTES 

- Construction and Interpretation A.D. 
Intent of Congress No. 

“In the interpretation of statutes, the function of 

the courts is easily stated. It is to construe the 

Page fF language so as to give effect to the intent of 

512 & Congress. There is no invariable rule for the 

discovery of that intention. To take a few 

words from their context and with them thus 


Page 


512 § isolated to attempt to determine their meaning, 
f certainly would not contribute greatly to the dis- 
523 covery of the purpose of the draftsmen of a 


statute, particularly in a law drawn to meet the 
E many needs of a major occupation. 
“There is, of course, no more persuasive evidence 
5 of the purpose of a statute than the words by 
523 f which the legislature undertook to give expres- 
sion to its wishes. Often these words are suffi- 
cient in and of themselves to determine the pur- 
pose of the legislation. In such cases we have 
followed their plain meaning. When that mean- 
ing has lead to absurd or futile results, however, 
this court has looked beyond the words to the 
purpose of the act. Frequently, however, even 
when the plain meaning did not produce absurd 
results but merely an unreasonable one ‘plainly 
at variance with the policy of the legislation as a 
; whole’ this Court has followed the purpose, rather 
$ than the literal words. When aid to construction 
of the meaning of words, as used in the statute, is 
available, there is certainly no ‘rule of law’ which 
forbids its use, however clear the words may 
appear on ‘superficial examination.” * * * 
Emphasis should be laid, too, upon the necessity 
for appraisal of the purposes as a whole of Con- 
gress in analyzing the meaning of clauses or sec- 
tions of general acts. A few words of general 
connotation appearing in the text of statutes 
should not be given a wide meaning, contrary to 
a settled policy, excepting as a different purpose 
is plainly shown.” United States v. American 
Trucking Association, 310 U.S. 534, 542 (1940) 1807 512 
Promulgation Hearing Record as Aid in Ascertaining 
Intent of Statute 
Petitioner’s objection to the consideration of the 
promulgation history of the special butter pro- 
visions because no ambiguity in the language has 
been shown to exist, based on the questionable 
Sl § doctrine of the erection of a preliminary hurdle 
of ambiguity before consulting extrinsic sources 
to ascertain legislative intent, is met by what was 


523 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


STaTuTes—Continued 
Construction and Interpretation—Continued 
Promulgation Hearing Record fas aid in Ascertaining : 
Intent of Statute—Continued AD. 
No. Page 
said in this opinion, and sinee the act requires 
amendments to orders to be based upon evidence 
in amendment hearings, the hearing record upon 
which an amendment is founded is unquestionably 
a likely and valuable guide to the intent of the 
= onerene 2 San Joa tse So a nee eee . 1807 511 
SupreME Court Decision 
Application of construction and interpretation by, relating 
Oa Gitentiet ciniites 55. 200 2. Ss ee ee a ua -- 1807 523 


COMMODITY EXCHANGE ACT 
DEFAULT 
Admission of facts alleged in complaint by__----_------ -- 1808 530 
PURINE OU NORTON sos a he nc om estes ce seh 1808 530 
REGISTRATION 
Violation of act by acting as futures commission merchant 
without - - --_- Aes es Seiad a ee tae ee Kn cigteemibate oe 1808 530 
TRADING PRIVILEGES 
Denial of 
Where complaint stated that respondent, a dealer in 
cotton, violated the act by accepting orders for the 
purchase of cotton futures contracts and by receiving 
funds to margin such transactions, without registra- 
tion as a futures commission merchant, and by making 
false representations concerning his status as a regis- 
tered futures commission merchant and concerning the 
execution of futures transactions on a contract market, 
Held: that respondent’s failure to file an answer con- 
stitutes an admission of the allegations in the com- 
plaint and a waiver of hearing; and that the violations 
of the act by the respondent were sufficiently serious 
to warrant the denial of his trading privileges for a 





period of 60 days ery as te tase eee ty . 1808 528 
VIOLATION OF ACT 
Acting as futures commission merchant without registration. 1808 530 


PACKERS AND STOCKYARDS ACT, 1921 


ACCEPTANCE OF ComMopity AFTER INSPECTION 
Effect of 

Where a party inspects or has had an opportunity to 
conduct a full and complete examination of the 
commodity being purchased, and thereafter accepts 
such commodity, such party is, in the absence of fraud 
or express warranty, without recourse against the 
seller, and this rule of law is applicable to the facts 
found in this proceeding.......--- Shedd ae Bi dad ate ae 1810 533 
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- PACKERS AND STOCKYARDS ACT, 1921—Continued 
DISMISSAL A.D 
Cause of Action Pending in Other Competent Jurisdiction No. Page 
Where, in-.a reparation proceeding under the Packers 
and Stockyards Act, 1921, as amended, complainant 
rage seeks reparation for the value of certain live poultry, 


less proper charges, such poultry having been delivered 

to respondent on a consignment basis, it was shown 

that the cause of action in the reparation proceeding 

is the same as that which is the subject of an Action at 

Law in the New Jersey Supreme Court, Camden 

511 - County, it is held that with respect to damages caused 
by violations of the provisions of the Packers and 
Stockyards Act, § 308(b) of the act gives concurrent 
jurisdiction over claims arising under the act to the 
Secretary of Agriculture, to the United States District 
Courts, and to other agencies whose jurisdiction is 
established by lawful authority and, since the remedies 
thus made available are not cumulative but are con- 
current remedies from which a complainant may elect 
his mode of procedure, the proceeding herein should 
be dismissed as the complainant has elected to pursue 


023 


530 
530 










530 his remedy in the New Jersey Supreme Court___--- 1809 531 
Settlement Between Parties 
Where complainant by affidavit notified the Department 
that he had received payment in full satisfaction of his 
claim against respondents and requested the dis- 
missal of this proceeding, accordingly, the complaint 
DOCONG IS CIMINMNCE ooo ts, eee oe - 1814 542 
Errective Daté oF ORDER 
For good cause shown, order effective in less than 30 days. 1813 541 
EVIDENCE 
Reliable evidence supporting conclusion that live poultry was 
purchased by respondent after inspection Raps. eee 535 
JURISDICTION 
Concurrent remedies available to complainant seeking dam- 
ages caused by violations of provisions of Packers and 
Stockyards Act__- . 3 1809 532 
28 JURISDICTION OF SECRETARY 
Waiver of Right to Raise Jurisdictional Question 
130 Where respondent, an unlicensed dealer in poultry, im- 
plied in his answer that the jurisdiction of the Secre- 
tary to decide the controversy between the parties 
would be contested on the ground that the matter was 
a private dispute to be settled between the parties or 
disposed of in the State courts, but the question was 
not pressed and no objection to jurisdiction was raised 
at the formal hearing, this silence cannot be construed 
or deemed a waiver of respondent’s right to raise the 
jurisdictional question, and it is held that under the 
provisions of the act and the designation of a city, 
133 place, or market, all phases of live poultry handler’s 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
JURISDICTION OF SECRETARY—Continued A.D. 


Waiver of Right to Raise Jurisdictional Question—Continued No. Page 
business are subject to the act, and, since respondent 
trucked and delivered live poultry from Massachusetts 
to a designated city and market in New York, he 
therefore subjected himself to the provisions of the 
act and has placed himself in a position where the 
Secretary, after determining the facts so warrant, may 
order and direct respondent to pay complainant an 
eward of damages... ....2...-.-s. geet rere 1810 533 
PACKERS AND StTockyarRps Act 
(oneurrent jurisdiction available to complainant seeking 
damages caused by violations of provisions of -_-_-__---- 1809 532 
RATES AND CHARGES 
Amendment of Tariff Authorizing Increase in Yardage 


Charges 
Since the parties are agreed, respondent’s request to 
amend its tariff, presently in effect, so that it may be : 


authorized to increase certain yardage charges, 
granted, and, for good cause shown, the order is effec- 
TVG 1 10NS CER GU UNIS... 2 ccscK ceo cae oeoe <n 1813 540 
Continuation of 
Since the parties are agreed, respondent’s petition re- 
questing that its rates and charges now in effect as 
provided in the order issued August 7, 1946, be con- 
tinued in effect to August 12, 1950, granted, and since 
this order merely continues existing rates, the notice 
and public procedure on the proposed rule are un- 
NN Song Sia cat ha a or me se 1812 539 FE 
Modification of 
Since the parties are agreed, respondents’ petition 
requesting that the provisions of the order of August 
21, 1946, be modified so as to authorize the filing of 
the tariff providing for the rates and charges requested 
by respondent in its petition of June 11, 1948, as 
amended by the amended petition for modification 
filed on June 18, 1948, granted, and the order of 
August 21, 1946, as modified, is extended for a period 
of one year trom the effective date of this order---. 1811 538 
{EPARATION 
Failure to Pay for Live Poultry 
The action of respondent in stopping payment on his 
check and his continued failure to pay for live poultry 
in accordance with the terms of the purchase, without 
just cause, constituting an unjust, unreasonable and 
discriminatory practice in violation of the act, entitles 
complainant to an award of reparation against the 
respondent for the amount of the purchase price, plus 
the protest fee paid by complainant, since protest fees 
resulting from refusal to pay drafts are properly 
recoverable as damages.....-..-------------- soeee hele 532 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


SUPPLEMENTAL CoNSENT ORDER 
Petition requesting continuation of rates and charges, now 
i GeeGt OUR ih od So ewe amet eae ae 
VIOLATION OF AcT 
Concurrent jurisdiction available to complainant--_-_-___-_--- 
WARRANTIES 
Inspection of Commodity as Precluding Implied Warranty 
as to Quality or Condition of Poultry 
Where respondent is considered to have exercised per- 
sonal skill and judgment in conducting his examina- 
tion, there is no implied warranty as to quality or 
condition of the poullry. -...<sccccantcacpcecusacs 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CoNnTRACT OF PURCHASE AND SALE 
Failure to sustain burden of proof as to existence of_____-__- 
Implication of price equivalent to reasonable value in absence 
CR SOTA 5 eos Gace ck on enc bemneencnasenen onan 
DAMAGES 
Measure of, based on difference between contract price and 
amount realised On reese... «<6 6s. cone e ose scene ak 
DEFAULT 
Admission of facts alleged in complaint by_._....._..._-_--- 
1816:548; 1818:555; 1819:557; 1822:570; 1825:574; 
1826:576; 1827:578; 1830:582; 1831:585; 1832:587. 
Waiver Ob tigemiie hee = ooo eo onde a eeeeeeaeecsunusecess 
1816:548; 1818:555; 1819:557; 1822:570; 1825:574; 
1826:576; 1827:578; 1830:582; 1831:585; 1832:587. 
DISMISSAL 
Failure to Establish Contract 
Where complainant sought to recover the balance of the 
purchase price of cantaloups allegedly sold to respond- 
ent, through the latter’s agent, and respondent denied 
the purchase and the authority of the purported agent, 
Held: complainant failed to sustain the burden of 
proving that a contract was made and for lack of such 
proof, the complaint should be dismissed - - - - - - 
Failure to Prove Lack of Suitable Shipping Condition 
Where complainants purchased from respondent a car- 
load of tomatoes f. o. b. loading point in Mexico and 
seek to recover damages for the alleged lack of suitable 
shipping condition, held, that evidence of the per- 
centage of decay 7 days after arrival of the shipment 
without information concerning the protection given 
the tomatoes during that period, was insufficient, and 
for lack of proof of suitable shipping condition the 
con.plaint should be dismissed_.......--..--------- 
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DisMissaL—Continued A.D. 
Settlement Between Parties No. 
Complaint for reparation dismissed at request of com- 
plainant and notification that the claim against 
respondent has been settled__.........-....----..- 1824 572 
Corplaint for reparation dismissed on notification by 


complainant that claim against respondent has been 
settled 1823 571 


Since the Department has received a letter from com- 
plainant’s attorney stating that the controversy has 
been settled and requesting dismissal of this proceed- 
ing, the complaint filed herein is accordingly dis- 


Page 


1828 578 


NOUR ce a i a aia Dee ee eet Sl 
EVIDENCE 
Best evidence of price equivalent to reasonable value in 
SU RNCIR NE a R OO oe ce i eo care hin ata kar 1821 566 
Burden of proof as to existence of contract___._-.--------- 1829 581 
Failure to prove lack of suitable shipping condition _ _- _--_- 1820 561 
INSPECTION 
Parect of purchase made after. .......<...-2.-.-.--2----- 1817 551 


INTERSTATE COMMERCE 
Transaction Constituting 

Where respondent contracted to sell a carload of toma- 
toes which had been shipped from Mexico and was 
then in transit in the State of Arizona, held, that since 
respondent contemplated a later diversion after the 
sale to a point outside of the State of Arizona and the 
shipment moved, in fact, to the State of Missouri, the 
transaction was involved in interstate commerce 
within the meaning of the act.............-~..-<-- 1820 558 

LICENSES 
Revocation of 

Where, in a disciplinary proceeding, the complainant 
alleged that respondent purchased numerous lots 
of fresh fruits and vegetables in interstate commerce 
and failed to pay therefor, and no answer has been filed 
or oral hearing requested by respondent, it is held, 
that because of respondent's failure to file an answer 
to the complaint he is deemed to have admitted the 
material facts alleged therein and waived the right to 
an oral hearing, and that respondent’s repeated fail- 
ure to pay promptly and fully for perishable agricul- 
tural commodities purchased by him constitutes a 
wilful and flagrant violation of the act for which his 
license should be revoked and the facts and circum- 


1819 555 
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| PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION 
Failure to Accept and Pay for Produce 
Where complainant alleged that it delivered certain 
quantities of frozen raspberries to storage, in accord- 
ance with its contract with respondent, but respond- 
eat failed and refused to accept delivery and pay for 
the produce, and where respondent failed to file an 
answer to the complaint, held, that failure to answer 
constituted an admission of the facts alleged in the 
complaint, and respondent’s failure to accept and pay 
for the raspberries tendered was in violation of the 
act, for which reparation should be awarded complain- 
ant in the amount of the difference between the con- 
tract price and the amount realized on resale____--_-- 
Failure to Pay Balance of Purchase Price 

Where complainant sold a truckload of watermelons to 
respondent and the latter unloaded the melons and 
gave complainant $50 and a check for the balance of 
price, but respondent stopped payment on the check 
contending that complainant warranted the melons 
would be merchantable and that an inspection made 
FE shortly after payment showed they were not merchant- 
able, held, that complainant made no warranty con- 
cerning the melons and, since respondent unloaded, 
counted and examined the melons prior to payment, 
respondent was bound by its inspection and reparation 
is awarded complainant for the balance of the purchase 

DOORS so ccncaracccwesacasss 7 ’ 
Where respondent accepted delivery of a carload of 
lettuce from complainant under agreement to accept 
if in satisfactory condition on arrival at a price to be 


ge 


v1 





agreed upon, and respondent thereafter remitted the 
net proceeds on a consignment basis, in absence of 
agreement on price, it is held, that a price equivalent 
to the reasonable value is implied and sales made 
during first five days constitute best evidence of that 
value from which a margin of fifty cents per crate is 


deducted to cover losses, expenses and profits and 


, 
reparation should be awarded on that basis after 
deducting payment made and freight charges 

Where respondent purchased potatoes in interstate com- 
merce and paid complainant only a part of the agreed 
purchase price, and failed to answer the complaint 
filed to recover the balance due, it is held, that 
respondent’s failure to pay the full purchase price 
for the potatoes was in violation of the act entitling 
complainant to an award of reparation and, in aecord- 
ance with the rules of practice, respondent’s failure to 





answer the complaint constitutes an admission of the 
facts therein alleged and operates as a waiver of oral 






hearing---- - i ‘i een enna 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued No. Page 

Respondent’s failure to answer the complaint and its 

failure to pay for tomatoes purchased after inspection 

and acceptance of delivery entitles complainant to an 

award of reparation for the agreed purchase price__--_ 1827 576 
Where complainant alleged it sold and delivered five 

carloads of mixed vegetables to respondent, but that 

respondent failed to pay therefor, and where re- 

spondent failed to file an answer to the complaint, 

Held: respondent’s failure to answer constitutes an 

admission of the allegations of the complaint, and 

respondent’s failure to pay is a violation of section 2 

of the act for which reparation should be awarded 

OOINEIIONE 55 5 sa oe oo eee eae seca 1826 574 
Where complainant alleged that it sold a quantity of 

tomatces to respondent, and the latter accepted de- 

livery but failed to pay the purchase price, and re- 

spondent failed to file an answer to the complaint, held, 

that respondent’s failure to file an answer constitutes 

an admission of the facts alleged in the complaint, and 

respondent’s failure to pay the agreed purchase price 

was a violation of the act for which reparation should 

be awarded complainant in the amount of the purchase 

INR cere ab aeolian we waneee docawaw cee ee 1815 543 
Where complainant alleged that it sold and delivered 

to respondent one carload of potatces, for which 

respondent refused to pay, and where respondent 

failed to file an answer to the complaint, Held: 

respondent’s failure to answer constitutes an admis- 

sion ot the allegations of the complaint, and its failure t 

to pay the purchase price is a violation of §2 of the y 

act for which reparation should be awarded com- 

NUNN a os li cee De i iy aia ak ie 1831 584 
Where it is alleged that complainant sold an: d delivered 

two truckloads of celery to respondent and respondent 

accepted the produce, giving complainant its checks 

in payment therefor, but the checks were returned by 

the trust company to which presented for payment 

with the notation “Insufficient Funds,’”’ and where 

respondent failed to file an answer to the complaint, 

Held: respondent’s failure to answer constitutes an 

admission of the allegations of the complaint, and 

respondent’s failure to pay is a violation of the act for 

which reparation should be awarded complainant- -- 1832 586 
Where it is alleged that respondent failed and refused to 

pay for certain lots of mushrooms, special mushrooms 

and escarole delivered to it by complainant, and where 

respondent failed to file an answer to the complaint, 4 

Held: respondent’s failure to answer constitutes an 3 
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Failure to Pay Purchase Price—Continued “No. Page 


admission of the allegations of the complaint, and 
respondent’s failure to pay is a violation of § 2 of 
the act for which reparation should be awarded com- 
DINNGING 3 nose os cone eedemascwesanssseasaenesaus 1825 572 
Where respondent inspected, purchased and accepted 
delivery of 1200 bags of onions which he thereafter 
transported in interstate commerce to destination 
but subsequently stopped payment on his check for 
the agreed purchase price, it is held, that respondent’s 
failure to answer the complaint is deemed an admis- 
sion of the truth of the allegations in the complaint 
and constitutes a waiver of an oral hearing, and repa- 
ration should be awarded complainant in the full 
amount of the contract purchase price with interest, 
and the facts should be published__...__.---------. 1822 569 
Where respondent purchased and accepted delivery from 
complainant’s assignors of several lots of produce but 
| has failed ever since to pay the purchase prices therefor 
4 and failed to answer the complaint although it 
¢ admitted liability during an investigation by the 
Department, it is held that failure to answer consti- 
tuted an adinission of the truth of the allegations in the 
complaint and reparation is awarded complainant for 
the sum of the contract purchase prices with interest 1818 553 
REVOCATION OF LICENSE 
tepeated failure to pay promptly and fully for perishable 
1819 557 


E agricultural commodities_ — — ~~ : 5 ae 
FE SUITABLE SHIPPING CONDITION 
' Failure to prove lack of. ~~ --- 1820 561 
' VIOLATION OF AcT 
Failure to accept and pay for produce_- 1816 548 
Failure to pay 
balance of purchase price_ - - : 1817:551; 1830 582 
purchase price__- hes Se 545 
1818:555; 1822:570; 1825:574; 1826:576; 1831:585; 
1832: 587. 
Failure to pay promptly and fully - - 1819 557 
WILFUL AND FLAGRANT VIOLATION oF AcT 
tepeated failure to pay promptly and fully : 1819 557 
. 
5, 











INDEX-DIGEST OF COURT DECISIONS 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


APPEAL 
Defenses Open on, from Secretary’s Reparation Order 
Since any proper defense was open to appellant on appeal from 
the reparation order, the fact that appellant did not raise 
certain defenses before the Secretary of Agriculture did not 
preclude it from raising them at the trial in the District Court, 
eG eS oe ona a ee eee emia conclu acc 
Circuit Court or APPEALS 
Amended opinion of, relating to waiver of right to claim damages for 
breach of contract after unlawful rejection, — F. 2d —_________-- 
CONTRACT OF PURCHASE AND SALE 
Implied Warranty of Merchantability 
A sale by description, under Uniform Sales Act, gives rise to an 
implied warranty that the goods are of merchantable quality 
at the time of sale, 166 F. 2d 904_____-_--_- ee as seca 
Waiver of right to claim damages for breach of, — F. 2d —_______- 
PERISHABLE AGRICULTURAL CommopiItTiEs Act, 1930 
Relationship of, to Law of Sales 
The Perishable Agricultural Commodities Act, 1930 was not 
intended to repeal the law of sales or to destrov the rights and 
liabilities of contracting parties thereunder, 166 F. 2d 904___- 
REJECTION OF CoMMODITY 
Seller’s Assent to 
Where buyer-appellee, promptly notified seller-appellant that he 
rejected the goods on the ground that they did not meet the 
conditions of an implied warranty, and tendered the goods 
back to the seller who received them without making it clear 
that he did not assent to a rescission, and resumed dominion 
over them, the normal inference is that the seller assented to the 
rescission, and, therefore, the court concludes that the evidence 
and the findings of the trial court warranted the legal conclu- 
sion that the seller assented to the rescission and discharged the 
buyer from his obligations under the original sale, 166 F. 2d 
904__.- Sg ile ee a eal wo Pct eas Bere et an 
REJECTION OF SHIPMENT WITHOUT REASONABLE CAUSE 
Waiver of Right to Claim Damages for Breach of Contract 
On petition for rehearing the court held that a buyer who unlaw- 
fully rejects a shipment sold on a basis of an f. 0. b. acceptance 
or an f. o. b. acceptance final has no right to recover for breach, 
if any, of the contract by the shipper, and, therefore, the court 
modified its opinion of May 17 which reached an opposite con- 
clusion, vacated the judgme nt in the prior decision and re- 
manded the case to the District Court for disposition in 
accordance with the opinion as herein amended, —F. 2d—___. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
RESCISSLON Page 
Buyer’s Right of, of Executed Sale 

Although, under the English law, buyer has no right of rescission 
of an executed sale for breach of warranty, and, in a diminish- 
ing number of jurisdictions, that right is denied, the weight of 
authority in the United States upholds such right, 166 F. 2d 
Won seks e ae Sates ie oes SS Sins aaa eh pan eg 589 
Lack of Right of 
Where goods are in conformity with contract of purchase and sale 
and title has passed to the buyer, the latter has no right to 
rescind the sale, 166 F. 2d 904________-_-- cata ce -. §90 
9 STATUTES 
Construction and Interpretation 
Departmental Interpretation of Regulation 
Where the Department has interpreted its regulation in a 
manner which it thinks necessary to carry out the purposes 
of the act, and the interpretation has been adhered to fora 
number of vears, it should not be disregarded by the court, 
and under these circumstances the court should not sub- 
stitute its interpretation merely because it thought that a 
drastic interpretation was not needed to carry out the 
intent of the act, since the Department’s interpretation is 
not plainly erroneous and it constitutes a possible and 
reasonable interpretation of the regulation, even if not the 
only possible one, —F. 2d—---_.--------- Kaine 
) SUITABLE SHIPPING CONDITION 
Implied Warranty of 
In the sale of perishable goods, involved here, where there was an 
implied warranty that the goods were suitable for shipment 
because the buyer justifiably relied on the seller to select goods 
suitable for shipment, held, that the seller did rot assume the 
risk of deterioration due to abnormal delivery in transit or other 
abnormal conditions while goods were in transit, 166 F. 2d 904_. 589 
TITLE 
Passage of 
Ordinarily, both under Uniform Sales Act and at common law, 
title to an f. o. b. sale passes on delivery of the commodity to the 
carrier, but here there was no f. 0. b, sale at the time of shipment, 
166. PF: 2 Ges... ~- ascsacases ee wows 590 
WAIVER 
Right to claim damages for breach of contract, — F. 2d . 
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EGULATIONS governing these and many other 
R current subjects are to be found in the Federal 
Register, the official source for publication of procla- 
mations, executive orders, and regulations issued by 
Federal agencies. A sample copy is available on re- 
quest to the Division of the Federal Register, 
National Archives, Washington 25, D. C. 


$15.00 a year * $1.50 a month 


Order from SUPERINTENDENT OF DOCUMENTS 
United States Government Printing Office, Washington 25, D. C. 
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